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Ombudsman’s Briefcase

From the

Editor’s 
Desk

This is our first Briefcase for 2022. We are excited to 

share our new appointments and case studies with 

you. 

This edition includes an interesting article from the 

Complaints Registration Team, providing insight into some 

of the Team’s challenges while working remotely. 

Follow us on @ombud4shortterm

News and Events

COVID-19

Annual Report

We are still in the throes of the pandemic, and the safety 

of our staff and the public remains a priority. However, we 

must also consider that we need to adapt to living with 

COVID-19. OSTI has undertaken a reintegration process to 

return operations to the office and reopen the office to the 

public. We continue to be available electronically and can 

assist via our website, email or telephonically.

OSTI will be launching its 2021 Annual Report jointly 

with the office of the Ombudsman for Long-term 

Insurance in May 2022. We will also launch the report 

on our website and social media platforms. 

Consumer Workshop
OSTI will be hosting a consumer workshop with other 

ombud schemes on 31 March 2022. Consumer body 

representatives, consumer journalists, and legal advice 

offices have been invited to attend the event.
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New
Appointments

Kamogelo Mohulatsi 
is in the final year of her LLB degree. 

She enjoys research and compiling 

legal arguments. She does charity and 

volunteer work during her weekends. 

OSTI has appointed four legal interns this year:

Cute Mokoena 
recently graduated with an LLB 

degree. She loves reading books, 

doing research, and watching 

documentaries.

Nicole Sentoo 
is a BCom Law and LLB (Cum 

Laude) graduate. She enjoys 

reading, crocheting, and 

spending time with her family.

Msizi Zungu
recently graduated with an LLB 

degree. He believes respect and 

discipline are fundamental values. He 

enjoys watching soccer and Formula 

One races. 

We also welcome the return of Eunine Dlamini to 

her second year of legal internship with OSTI.  

We confirm the following appointments:

Vuyisile Ramakoaba and Relebogile Mashego have been appointed as Assistant 
Ombudsmen in January 2022. Vuyisile and Relebogile have been with OSTI since 2019. 
They were part of OSTI’s Legal Internship Programme.

Comfort Sebalane, Mbali Mdakane and Tshireletso Tshabadira joined 
OSTI in 2019 as Complaint Administrators as part of OSTI’s Internship Programme. 
Comfort has been appointed Accounts Assistant, and Mbali and Tshireletso have been 
appointed Complaints Transfer Administrators.

In 2022, we welcome Thobile Gumede and Ethel Maimela, who join OSTI as 
Complaints Registration Administrators.
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Case Study 01

The Sale of a Restaurant 
Considered a Material Fact that 
Needed to be Disclosed 
The Claim and the voidance of the policy
The insured’s property, a restaurant, was damaged by a fire. The insured submitted a claim for the 

damage sustained. 

During the validation of the claim, the insurer established that the insured had sold the restaurant. 

The purchaser had the keys to the restaurant and operated the business. The purchaser had 

defaulted in its payment to the insured, and the restaurant was running at a loss. The insurer also 

established that the insured’s attorney had written to the purchaser threatening to cancel the sale 

agreement unless the arrear payments were paid up to date. However, the sale agreement was still 

in effect when the fire occurred.  

The insurer advised that it would not have continued with the cover had it had been informed 

about the sale of the business. According to the insurer, there was a demonstrable increase in 

risk linked to the ongoing defaults in payment by the purchaser and the continued failure by the 

insured to disclose the sale of the restaurant to the insurer, in terms of the insured’s ongoing duty 

to disclosure. The insurer declined liability for the claim and voided the policy due to the material 

change in the risk. 
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The insured’s challenge against 
voidance 

The insured pointed out that the nature of the 

business remained the same after the conclusion 

of the sale agreement. On this basis, the insured 

argued that there was no change in risk. In the 

alternative, the insured argued that the insurer 

was not entitled to decline liability for the claim 

and void the policy based solely on the poor 

financial standing of the purchaser. The insured 

was also not satisfied that the alleged change in 

risk would have affected the underwriting of the 

policy.

OSTI’s findings
OSTI pointed out to the insured that the change 

in the risk did not concern the nature of the 

business but rather the financial standing of the 

purchaser. OSTI also pointed out that the insured 

had a general duty to disclose any material 

change in circumstances which may affect the 

underwriting of the risk. OSTI considered the 

severe financial challenges of the purchaser, 

leading to an inability to continue paying the 

instalments in terms of the sale agreement, a 

material fact. 

OSTI held that the insured ought to have 

considered that the severe financial challenges of 

the purchaser may negatively affect the insurer’s 

ongoing underwriting of the risk. Furthermore, 

it held that the insured’s failure to disclose the 

change in the risk had induced the insurer to 

continue insuring a risk it would otherwise not 

have accepted.

OSTI upheld the insurer’s decision to reject the 

claim and void the policy.
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The Claim
This matter concerned a claim for storm damage to a jacuzzi on the insured property. The insured 

reported that the jacuzzi pump stopped working due to heavy rainfall. The insured had a contractor 

attend to the damage. The contractor reported that it detected water damage, possibly from the 

rain, on the wiring and that this is what had caused the pump to burn. 

The insured informed the insurer about the incident and submitted a claim, accompanied by the 

contractor’s report. 

The insurer rejected the claim 
The insurer appointed an expert to validate the 

findings made by the insured’s contractor. The 

insurer’s expert established that the bearings of 

the jacuzzi pump motor were noisy. He reported 

that the pump’s bearings were in the process of 

ceasing. The expert further established that the 

pump had a faulty capacitor. According to the 

expert, the damage occurred gradually due to 

wear and tear. 

The insurer accepted its expert’s findings and 

rejected the claim based on the following policy 

provisions:

4. EXCLUSIONS

The policy does not cover the following:

4.2. Damage caused directly or indirectly by:

4.2.16. Wear and tear, depreciation, damp or 

other gradually operating causes.

4.3. Costs directly or indirectly associated with:

4.3.2. maintenance or reasonable measures 

that you should take to prevent loss or 

damage.”

7. DUTY OF CARE

You must exercise all reasonable precautions for 

the maintenance and safety of the buildings as 

well as prevent or minimise loss or damage.

Case Study 02

A Damaged Jacuzzi Pump 
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The insured challenged the rejection 
of the claim

The insured was dissatisfied with the findings 

made by the insurer’s expert. The insured 

advised that the insurer’s expert had not opened 

the pump and had based its conclusions on 

speculation. 

The insured also expressed dissatisfaction that 

the insurer had declined to share the expert 

report. The insured wanted the insurer to provide 

him with the report, photographs, and records of 

tests conducted on the pump. 

The insurer’s expert report was subsequently 

made available to the insured. He did not 

agree with the findings and maintained that the 

damage was due to heavy rainfall. 

The insurer argued that the unit was in working 

order and only had a noisy bearing and faulty 

capacitor. The insurer advised that the expert did 

not have any reason to remove and disassemble 

the pump and that it would have been liable 

to reinstate the damaged pump had it been 

removed and disassembled. 

OSTI’s findings
OSTI recommended that the insurer settle the 

claim. 

OSTI established that the insurer’s expert did 

not use a multi-meter to test the capacitor. On 

that basis it was held that the findings made by 

the insurer’s expert were unreliable. The insurer 

conceded that the multi-meter test was the 

ultimate determinant of the cause of the damage 

to the pump but wanted this office to consider 

the expert’s experience in the field. 

OSTI referred the insurer to page 244 of Life 

Insurance in South Africa by Nienaber and 

Reinecke, which states:

“A claimant under a policy must prove all the 

elements entitling him to the policy benefits. 

That includes proof that the policy is valid 

(that is, that all the formal and substantive 

prerequisites for the conclusion of a valid 

contract have been complied with, such as 

consensus and legality), what its terms are 

and what they mean, that pre-conditions have 

been fulfilled and satisfied (for example, that 

an agreed waiting period has elapsed and that 

due notice of the claim has been given), that 

premiums have been duly paid and, above all, 

that the insured event has occurred and that it 

is applicable to the insured.

The onus (or, as it is also called, the burden of 

proof) is on the claimant (who may or may not 

be the life insured) to establish all the above 

elements of his claim. The onus of proof refers 

to the burden which is cast on a party to a 

dispute to prove a disputed issue, failing which 

the issue must be found against him. The basic 

rule is that he who asserts a fact which is in 

dispute must prove it.”

OSTI pointed out that the insurer bears the 

burden to prove its application of the policy 

exclusion. 

OSTI held that the insurer had not discharged its 

onus. The insurer subsequently agreed to abide 

by OSTI’s decision and settled the claim.
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The Claim
The complaint relates to a claim for fire damage to Mr. Y’s vehicle. While driving, Mr. Y noticed a 

warning light on the dashboard. He pulled over onto the side of the road and saw smoke and flames 

coming from the vehicle’s bonnet. Mr. Y reported the incident to the insurer and submitted a claim. 

The rejection of the claim 
The insurer appointed a loss adjustor to validate 

the claim. During the validation of the claim, the 

loss adjustor interviewed the insured. The insured 

confirmed the above version and explained that 

he did not drive over an object or bump into 

anything. The loss adjustor recommended that 

the insurer appoint a technical expert, which the 

insurer did.

The technical expert noted that the main wiring 

harnesses from the battery to the fuse box and 

starter were still in place, with evidence of fire 

damage to the front section of the harnesses 

and to the cooling pump. The technical expert 

checked the coolant and oil level and found that 

there was no coolant, and that the dipstick did 

not read the presence of any engine oil in the 

dip sump.

The technical expert established further that 

the engine conrod snapped due to mechanical 

failure, perforating two holes to both sides within 

the lower engine block (crankcase). According to 

the technical expert, the engine oil immediately 

escaped, impinged with the hot exhaust pipe 

“cat” converter, and ignited. The technical 

expert concluded that the damage to the engine 

occurred due to mechanical failure when the 

conrod snapped, consequently resulting in 

minor fire damage.

Case Study 03

Fire Damage to a Motor 
Vehicle 



9

2022 issue 01

Based on the findings of the technical expert, 

the insurer concluded that the fire damage was 

a result of mechanical failure, which is excluded 

from cover. The insurer rejected the claim on the 

grounds that no insured peril operated to cause 

the damage.

In the rejection letter, the insurer relied on the 

following policy provisions:

“6.8  WEAR AND TEAR AND BREAKDOWN

We will not compensate you for loss or damage 

arising from:

• mechanical, electrical or electronic 

breakdown or defect

• any cause that was not sudden and 

unforeseen

• damage to consumable parts or parts 

with a limited lifespan

• gradual deterioration including rising 

damp, mildew, fading, rust or wear and 

tear

• servicing, maintenance, cleaning, 

repairing, restoring, dyeing, bleaching or 

alteration.”

The insured challenged the rejection

In the insured’s further submissions to this office, 

he submitted the following:

“In so far as the insurer may want to insinuate 

that the lack of coolant and engine oil may 

have been the cause of the engine damage, 

I wish to point out that I frequently check the 

levels and that the absence of the fluids was 

as a result of and not the cause of the conrod 

breaking...”

The insured also argued further that:

“I believe the fire damage to be a separate and 

additional loss, and it is specifically insured 

for. In any event, I persist in my belief that 

the exclusion as alleged by the insurer, in any 

event, does not apply.”

OSTI’s findings
The insurer rejected the claim based on an 

exclusion in the policy. Therefore, the onus rests 

with the insurer to prove its case. The clause 

in the policy relied on by the insurer states that 

the insurer will not compensate the insured for 

any loss or damage arising from mechanical, 

electronic, or electrical breakdown or defect.  

The damage to the engine occurred due to a 

mechanical failure when the conrod snapped, 

consequently resulting in minor fire damage. 

As the oil leak caused the fire, and the oil leaked 

as a result of a mechanical breakdown, leading 

to the fire damage, the fire resulted as a direct 

consequence of the mechanical failure. The 

policy excluded from cover loss or damage 

arising from mechanical breakdown. 

OSTI found that the insurer was entitled to reject 

the claim and thus upheld the insurer’s decision 

on the claim.
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Case Study 04

Incorrect Details of the 
Regular Driver 
The insured submitted a claim to the insurer for a stolen vehicle.

The policy incepted on 11 March 2020, when the incident vehicle was placed on the cover. The 

theft of the vehicle took place on 1 October 2020. The sale of the policy was conducted with the 

insured’s wife, who noted herself as the regular driver of the vehicle. 

The Claim

When the claim was submitted, the insured’s daughter-in-law, Mrs. B, advised that the vehicle had 

been stolen from behind a mall. She stated that the insured’s son, Mr. B, was the last person to 

drive the vehicle. He was working on a construction site near the mall. 

Mr. B was also present when the claim was submitted to the insurer. They both informed the insurer 

that he was the regular driver of the vehicle, and that the vehicle was kept at their residence in 

Johannesburg. Mrs. B stated that Mr. B also used the vehicle to transport workers to a construction 

site.

The insurer rejected the claim 

The insurer rejected the claim and voided the 

policy. It argued that the details of the regular 

driver were misrepresented when the policy was 

sold. In this regard, the terms and conditions of 

the policy are provided as follows:

WHAT MUST I REMEMBER?
Misrepresentation, Misdescription or 
Non-disclosure

• I must ensure that all the information 

supplied by me, or anyone acting on my 

behalf, is correct and complete as any 



11

2022 issue 01

incorrect information may affect the 

validity of my contract or prejudice any 

claim I might have under this policy.

• If I misrepresent, incorrectly describe or 

fail to tell the insurer of any important fact 

or circumstances relating to this policy, 

my policy may be cancelled or invalidated 

from the start date and any claim under 

this policy will not be paid.

• Where the policy is invalidated (voided) 

from the start, all premiums received by 

the insurer less any cost incurred by the 

insurer will be refunded.

According to the insurer, Mr. B advised the 

claims assessor that the insured’s wife lived in 

Cape Town when the vehicle was added to the 

policy. The insurer said that Mr. B advised that, 

whilst in Johannesburg, the insured’s wife had 

only driven the vehicle to the shops on a few 

occasions. 

The insurer also advised that the insured’s 

wife was interviewed by the assessor. She 

confirmed that she lived in Cape Town from the 

beginning of 2020 and that the vehicle was kept 

in Johannesburg. She also stated that everyone 

who had access to the vehicle would drive it. 

When she was advised that her son, Mr. B, had 

informed the assessor that he was the regular 

driver, she confirmed that they took turns driving 

the vehicle. The insurer further established that 

Mr B. was noted as the regular driver of the 

vehicle on a previous policy.

The insurer advised that the premium would have 

increased had it been informed that Mr. B was 

the regular driver. It submitted that it suffered a 

10.03% premium prejudice.

The following information was provided by Mr. B 

and Mrs. B:  

• The incident vehicle was purchased in 

November 2018 and the insured was the 

registered owner. 

• The vehicle was on cover with a different 

insurer during 2019 and Mr. B was noted 

as the regular driver. He was unemployed 

during this period. 

• In October/November 2019, the insured 

and his wife had travelled to Dubai. 

• In January 2020, Mr. B was employed by a 

construction company, and it provided him 

with a company vehicle, which he drove. 

The construction company confirmed this 

arrangement.

• In March 2020, the insured and his wife 

returned from Dubai and went directly to 

Cape Town. As they were both retired, 

they planned to spend a lot of time with 

Mr. B and his family in Johannesburg and 

wanted to have the vehicle available for 

them to use. 

• On 11 March 2020, the vehicle was placed 

on the policy and the insured’s wife stated 

that she would be the regular driver. On 

26 March 2020, the country went into 

lockdown. Due to the lockdown, the 

insured and his wife could not travel to 

Johannesburg as planned. 

• From March 2020 to June 2020, the vehicle 

remained stationary in Johannesburg. 
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• In June 2020, the insured and his wife 

travelled to Johannesburg and stayed 

until mid-September, when they flew 

back to Cape Town. During their stay in 

Johannesburg, the insured’s wife drove 

the vehicle to go to the shops, to pick up 

her grandchildren from school, and to visit 

family and friends. 

• Thereafter, Mr. B started using the vehicle 

because the company vehicle was being 

repaired. 

OSTI’s findings
The issue in dispute was whether the insured’s 

wife’s response during the sales conversation, 

by nominating herself as the regular driver, 

amounted to a deliberate misrepresentation in 

order to obtain a lower premium. The onus of 

proof in this regard lay with the insurer. 

OSTI considered the evidence on which the 

insurer relied to substantiate its assertion that 

there had been a misrepresentation of the 

details of the regular driver during the sales 

conversation and stated the following: 

• The insurer did not provide any evidence 

to contest Mrs. B’s statement that the 

vehicle was stationary in Johannesburg 

from March to June 2020. Therefore, it had 

not been proven that the insured’s wife 

was not the regular driver at the inception 

of the policy. 

• OSTI stated that, the fact that Mr. B was 

noted as the regular driver of the vehicle 

on a previous policy, did not necessarily 

mean that he was the regular driver of the 

vehicle at the inception of this policy. 

• OSTI considered the sequence of events 

that took place from the time that the 

insured and his wife returned to South 

Africa, the imposition of the nationwide 

lockdown, and the date that Mr. B began 

his employment with the construction 

company. 

OSTI held that the insurer had not demonstrated 

that the insured misrepresented the details of 

the regular driver when the policy was taken out 

in March 2020. It determined that Mr. B became 

the regular driver around July 2020, after the 

policy had incepted. 

Therefore, it recommended that the claim be 

settled proportionally based on the premium 

prejudice suffered by the insurer on Mr. B’s risk 

profile as the regular driver. The insurer agreed 

to comply with OSTI’s recommendation and 

settled the claim proportionally.
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Working Remotely

Our Complaints Registration Team (the Team) 

manages OSTI’s ports of entry and registers new 

complaints. In addition to online submissions, 

consumers send their complaints to OSTI via 

email, telephonic submission, and fax (electronic 

portals). None of these ports of entry were 

affected when OSTI commenced working from 

home. 

Working from the office allowed us to connect 

personally with consumers who had difficulty 

accessing electronic portals to submit their 

complaints. These consumers would visit 

our office to submit their documents or get 

assistance with submitting applications for 

assistance. The national lockdown, however, 

compelled consumers to use the available 

electronic portals to reach our office. 

Some consumers do not have access to email, 

the internet, computers, or smartphones 

to submit a complaint electronically. The 

department adjusted and determined creative 

ways to assist consumers as much as possible.

This year, the office is undergoing a reintegration 

of staff to the office and has opened its doors 

to walk-in consumers. Those who do not 

have access to electronic portals will again be 

able to visit our office and receive in-person 

assistance in registering their complaints. 

OSTI will also continue to work on improving 

its “remote working” capabilities as it remains 

committed to ensuring that it is accessible to all 

insured consumers who want to approach it for 

assistance. 

As part of OSTI’s participation in the INSETA 

Workplace Based Learnership Programme, 

OSTI has appointed Keyana Jacobs and 

Ntshidiseng Thosago to the Complaints 

Registration Team. 

On 15 March 2020, the President announced a nationwide lockdown in response to the 

COVID-19 pandemic. To prioritise the safety of our staff, other stakeholders, and the 

public, we all started working remotely.
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On 06 December 2021, OSTI donated basic necessities to Door of Hope, a place of safety for 

abandoned babies who stay with the centre until they are adopted. 

Door of Hope expressed its gratitude: “Thank you for donating to help us to care for vulnerable 

and orphaned babies. Your donation of much-needed baby items will go towards caring for almost 

sixty babies who are in our care and who are likely to be with us through this Christmas Season.”

OSTI Cares

Door of Hope
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ConsumerConsumer

• It is the beginning of a new year. Have you 

checked whether your insurance contract is 

up to date and relevant? Remember to inform 

your insurer when any risk details change, for 

example, the use of the vehicle from private 

use to business use or if the regular driver 

changes on a vehicle.

• Have you taken out a new insurance policy? 

Read your policy documents to ensure 

that the contract meets your needs and 

expectations. Contact your insurer if you 

have not received your policy documents. 

• Get into the habit of checking your bank 

statements or setting up an SMS notification 

with your bank so that you can check if your 

premium has been paid. 

• Pay your premium on time to avoid being 

without cover. 

• When submitting complaints to our office, 

include all supporting documents and provide 

us with clear and comprehensive details of 

what happened and what assistance you 

seek from OSTI.

• When your vehicle suffers a breakdown, 

ensure that you take photographs and obtain 

a complete assessment report from the 

repairer. 

• Most insurers require you to disclose your 

daytime parking for your insured vehicle. If 

you now work from the office, relocated or 

started a new job, remember to contact your 

insurer to update the daytime parking details.



We welcome your feedback and/or comments.

1 Sturdee Avenue, First Floor, Block A,

Rosebank, Johannesburg

@ombud4shortterm

We are on Twitter and Facebook

WHAT DOES OSTI DO?

Our Mission

To resolve short-term insurance 

complaints fairly, efficiently and 

impartially.

We resolve disputes between consumers and

short-term insurers:

• as transparently as possible, taking into 

account our obligations of confidentiality 

and privacy;

• with minimum formality and technicality;

• in a cooperative, efficient and fair manner.

We are wholly independent and do not answer 

to insurers, consumer bodies or the Regulator.

If you would like to be 
added to our mailing list, 
please contact us on:

Telephone number: 011 726 8900
Share-call number: 0860 726 890
Fax number: 011 726 5501
Email address: info@osti.co.za
Website address: www.osti.co.za

WHAT TO DO IF YOU
HAVE A COMPLAINT?

Before contacting our Office, we would advise 
you to complain to your insurance company first. 
It is best to complain in writing. Make sure that 
you keep copies of all correspondence between 
you and your insurer.

If you are not happy with your insurer’s approach, 
you can complete our complaint form and send 
it back to us either by post, fax or email.

You can also lodge a complaint online, please visit 
our website and click on “Lodge a Complaint” 
and follow the easy prompts.

If you would like to lodge a complaint or require
assistance, please contact our office by calling
011 726 8900 or our share-call number on 
0860 726 890 or download our complaint form 
via our website at www.osti.co.za, click on 
Lodge a Complaint and then follow the prompts.

Copyright: Copyright subsists in this newsletter. No part 
of the newsletter may be reproduced, transmitted or 

downloaded in any form or by any means without the 
permission of The Ombudsman for Short-Term Insurance.
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