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FROM THE
EDITOR’S DESK
Our country, and the world
alike, are in the throes
of the COVID-19 global
pandemic. The outbreak of
the pandemic has compelled
us to adjust to a new way
of living. OSTI sympathises
with those who have lost
their loved ones, businesses,
or employment during this
time.
OSTI also mourns the loss
of two of its beloved and
dedicated staff members,
Mary Tshabalala and Gadija
Fisher. They will forever
remain part of the OSTI
family, and we are grateful
for the impact that they had
on our lives.
We wish you a safe and
prosperous festive season.
Happy Holidays!
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NEWS AND EVENTS
• It is business as usual at OSTI this
festive season. OSTI will remain open on
business days except on 24 December
2021 and 31 December 2021.

• OSTI hosted a webinar for the insurance
industry, attended by representatives
from its member insurers. The workshop
took place on 2 December 2021. On 26
August 2021, OSTI hosted, jointly with
the office of the Ombudsman for Longterm Insurance, a similar webinar for
consumer bodies and advice centres.
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FROM THE LEGAL INTERNS…
In January 2021, OSTI welcomed five new
legal interns into its internship programme.
The internship programme is OSTI’s
initiative in assisting legal graduates in
their career development. The internship
programme also provides the legal interns

with a platform to broaden their practical
legal skills in insurance and dispute
resolution.
The legal interns had this to say about their
working experience at OSTI:

Sephetha Mpja

Tsholofelo Malatse

I used to think that there was very
little hope for vulnerable community
members. However, I can now confidently
say that the law is a powerful tool for all
consumers. Being at OSTI has been a
great experience overall, and I learned
so much about insurance, in general, and
insurance law.

I came to OSTI at a time when everyone
was working from home. I have really
benefited from this as it has encouraged
me to be independent and resilient. I
have gained knowledge of insurance law
and dispute resolution. I feel like I am now
prepared for the working environment.

Luqmaan Chopdat

Kgothatso Maja

At OSTI, I have been able to explore the
intricacies and nuances of insurance
law through the lenses of extraordinary
mentors. I have been exposed to some
challenging and unique insurance
complaints. I am grateful for the
opportunity.

My time at OSTI has been information
packed. I have tried to absorb as
much knowledge as possible from
my colleagues. I now have a better
understanding of insurance law and how
insurance contracts work. I have also
become more resilient as I often had to
get out of my comfort zone.

Eunine Dlamini
My experience at OSTI has been eyeopening and educational. I have learnt
how to work harmoniously with different
people. In addition to improving my
legal skills, I have also become a better
consumer. My time at OSTI has changed
how I perceive the policyholder–insurer
relationship.

info@osti.co.za
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Disclaimer

CASE STUDY 1

Please note that each matter is dealt with on its own merits and no
precedent is created by the findings in these matters. These case studies
are intended to provide guidance and insight into the manner in which the
Ombudsman for Short-Term Insurance (OSTI) deals with complaints.

DECLINED CLAIM: DAMAGE TO
ASBESTOS ROOF
The Claim
The insured bought a house and moved in
on 7 September 2020. On 31 October 2020,
there was a major storm during which
the asbestos roof leaked and resulted in
internal damage to the insured property.
The insured submitted a claim for both the
damage to the roof and internal damage.

The insurer’s rejection of the
claim
During assessment, the insurer’s appointed
assessor established that the roof had
gradual wear and tear issues. The roof screw
seals had deteriorated, the waterproofing
in some areas of the roof were perishing
and the facia was cracking due to old age.
The insurer advised the insured about the
assessment findings. The insured contested
the findings and appointed his own engineer
to assess the roof.
According to the insurer, the report from
the insured’s engineer indicated that the
structure of the roof trusses and purlins
were not in accordance with the required
specifications. Some trusses were found
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bent and tilted. This indicated that the
trusses were under stress. The engineer
found that some truss joints were not
bolted, either at all or according to the
municipal bylaws, and there had been
incorrect remedial work carried out on
some parts of the roof. The insurer also
pointed out that some timber used in the
roof was not SABS approved.
The insurer partially settled the claim for
the internal damage and declined liability
for the roof damage on the ground that
the roof was badly maintained and not
constructed according to the correct
specifications. The insurer relied on the
following policy provisions in declining the
roof damage claim:

“WHAT IS NOT COVERED under your
policy
This policy does not cover any loss, damage,
liability or injury directly or indirectly arising
from any of the following:
Wear-and-tear and breakdown
• any cause that was not sudden and
unforeseen
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• gradual deterioration, including rising
damp, wear-and-tear, rust, mildew or
fading

BUILDINGS
WHAT IS NOT COVERED under
Comprehensive Buildings cover
Where any of the following cause or
contribute to damage
• construction, alteration or repairs,
defective workmanship or materials
• a lack of maintenance”

The insurer provided OSTI with supporting
evidence, including photographs and the
engineer’s report supplied by the insured,
and argued that it was entitled to partially
decline the claim with respect to the roof
damage and defects.

The insured disputed the
insurer’s decision
The insured argued that he should not be
held responsible for the maintenance of
the roof as he had only begun occupying
the property on 7 September 2020. Before
moving in, he had asked the insurer to

info@osti.co.za
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CASE STUDY 1

CONTINUED

inspect the property. According to him, the
insurer was not supposed to insure the
property without doing an inspection. The
insured wanted OSTI to compel the insurer
to repair or replace the roof because he
could not afford to pay for the repairs
and due to the health risks posed by the
asbestos.

OSTI noted the insured’s argument
about the timeline from the purchase to
occupation of the property, the loss and
subsequent claim, which were all designed
to prove that the insured was an innocent
victim of circumstances and that he,
therefore, deserved the remedies that he
sought, including holding the insurer and
bank liable.

OSTI’s findings on the claim
rejection
OSTI held that the engineer’s report stated
clearly that the whole roof structure
required replacement. OSTI also noted
that the engineer had found fundamental
defects that were not related to the storm
damage, and which clearly existed prior to
the inception of the policy and even before
the insured bought the property. The basic
principles of indemnity insurance envisage
that:
i The insurer provides cover for only
damage that occurs prospectively (i.e.
going forward) from the date of the
policy inception (not for pre-existing
damage or defects);
ii The policy is not a maintenance contract;
and
iii Cover is provided only for sudden,
unforeseen, or fortuitous events.
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OSTI’s application of fairness
and equity
As an ombud scheme, OSTI is enjoined
to not limit its considerations to issues of
law and contract. It also has to consider
fairness and equity, and where this is
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warranted by the circumstances, invoke
the principles of natural justice. OSTI
pointed out that the considerations of
fairness and equity only have application
in exceptional and warranted cases. Often,
the applicable legal principles are adequate
to resolve disputes. Where applied, the
considerations of fairness and equity must
be balanced, in favour of both parties. OSTI
is not supposed to approach matters from
a consumer-favouring perspective, as is
often erroneously believed.
OSTI held that the insured’s argument
that his claim for the roof must be settled
because he had only recently taken
occupation of the insured property was
misguided. The argument suggests that the
insured did not know of the condition of the
roof and that he found the property in the
condition it was in, justifying his argument
that the insurer is liable. However, this
argument applies equally in favour of the
insurer.
As the purchaser of the property, it was
the insured’s responsibility to satisfy
himself that the property was of sound
construction, was well-maintained and
free from defects. Any defects that existed
at the time of purchase had to be taken
up with the seller rather than with the
insurer. There were various legal remedies

available to the insured in this regard.
The fact that the insurer failed or refused
to inspect the insured property or to
establish the condition of the property
did not mean that the insurer somehow
assumed responsibility for the insured
property beyond its obligations as set out
in the policy. OSTI’s finding was that the
insurer had no legal or other obligation to
inspect the property before providing the
cover.
OSTI further pointed out that the insurer
and the bank were two separate and
independent legal entities and that they
must not be confused or conflated. In any
event, OSTI has jurisdiction to deal only
with aspects of a complaint that relate to
the insurer and its conduct in the matter
and not to the bank.
Having considered all the issues raised by
the insured, the facts and circumstances
of the matter, OSTI held that there were
no peculiar circumstances that justified a
different outcome to that dictated by the
policy terms and conditions, in accordance
with which there was no cover for the
damage to the roof.
OSTI upheld the insurer’s decision to
reject the portion of the claim for the roof
damage.

info@osti.co.za
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Disclaimer

CASE STUDY 2

Please note that each matter is dealt with on its own merits and no
precedent is created by the findings in these matters. These case studies
are intended to provide guidance and insight into the manner in which the
Ombudsman for Short-Term Insurance (OSTI) deals with complaints.

PRE-EXISTING MEDICAL CONDITIONS
EXCLUDED FROM TRAVEL INSURANCE COVER
The claim and insurer’s
rejection
The insured purchased travel insurance
as he was travelling to Thailand with his
wife. They were scheduled to depart on
8 October 2018 and the policy would
commence on the departure date and
terminate on 17 October 2018.
The insured said that he had a very small
sore in his nose which, according to him, was
not unusual due to the changing seasons.
He described the sore as being mildly
painful and barely noticeable, thus, there
was no need to seek medical attention. The
insured advised that the sore healed well
in advance of the departure date and he
did not experience any discomfort on the
departure date.
While on the flight to Thailand, the insured
noticed that he had a blind pimple inside
his nostril. He tried to apply ointment on
it, but by 12 October 2018, after arriving in
Thailand, the condition of the pimple had
escalated into what the insured described
as a boil. This prompted him to seek medical
assistance. The insured went to two Thai
medical institutions for consultations.
During the first consultation on 13 October
7
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2018, the insured informed the treating
doctor about the small sore he had in
his nose before the departure date. The
treating doctor referred him to a hospital
for treatment by a specialist. The specialist
examined the insured and wanted to admit
him for three nights for observation and
to continue with treatment. The insured
approached the insurer for assistance and
submitted a claim for medical fees and
curtailment under the travel insurance
policy. The insured claimed under the
following sections:

Medical Fees
“SECTION 1: OVERSEAS MEDICAL
You are covered for:
a) Inpatient and Outpatient treatment
related to Your unexpected Illness, Injury
or death;”

Curtailment
“SECTION 2: CANCELLATION &
CURTAILMENT
Section 2: What we cover
We will reimburse up to the Limit of Liability
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in the Schedule of Benefits per Insured
Person under this policy for the financial loss
You suffer, being the published penalties and
unused non-refundable prepaid expenses
for flights, accommodation, ski school fees,
ski rental and ski lift pass You do not use
because of Your inability to start Your Trip
or complete the Trip due to one of the listed
reasons on Your Schedule of Benefits.
•

Curtailment cover applies if You are
forced to cut short a Trip You have
already started, and return to Your Home
Country, because of one of the reasons
listed on Your Schedule of Benefits
affecting You, Your travel companion or
a Close Relative which is beyond Your
control, and of which You were unaware
at the time You booked the Trip.”

The insurer rejected the claim on the

ground that it arose, directly or indirectly, as
a result of a pre-existing medical condition
that was not covered.
The insured flew back to South Africa on the
evening of 14 October 2018. On 15 October
2018, he was treated by a local specialist.
The infection stopped almost immediately
after the specialist incised and drained a
very small abscess in the anterior of the
right nostril.
The specialist, through a letter dated 25
October 2018, stated that “it is not impossible
that the infection that started in Thailand was
a different or a second one, and the initial
complaint is, therefore, not necessarily the
start of what he had in Thailand”. The insured
submitted the specialist’s letter in support
of his claim. The insurer thus bore the onus
of establishing its entitlement to invoke
info@osti.co.za
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CASE STUDY 2

CONTINUED

the exclusion on which it relied, namely
the “Pre-existing Medical Condition”
exclusion, which is defined as follows in
the policy:
“1. Any past or current Medical Condition
that has given rise to symptoms or for
which any form of treatment or prescribed
medication,
medical
consultation,
investigation or follow-up/check-up has
been required or received during six months
prior to the commencement of cover under
this policy and/or prior to any Trip: …”
To succeed, the insurer had to prove
that it was more probable or likely that
the claim arose because of a pre-existing
condition than as a result of a new
infection after the policy commenced.

OSTI’s findings
OSTI pointed out that the provisions
of the “Pre-existing Medical Condition”
clause, as stated above, apply to any
claim for any benefit under the policy.
OSTI noted that while the insured was
on the flight to Thailand, he noticed that
he had a blind pimple on his nostril.
According to Google, a blind pimple is
“an infection below the skin that causes
inflammation and rarely comes to a head”.
During the first consultation, the insured
advised the Thai treating doctor that he
had a sore on his nose two weeks before
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consulting, which from 13 October 2018
would take one back to about the end
of September 2018. OSTI also found it
worth noting that the insured regarded
his “nose sore” as being of sufficient
relevance to inform the doctor thereof.
In respect of the opinion provided by the
local specialist, that in his opinion “it is not
impossible that the infection that started
in Thailand was a different or a second
one, and the initial complaint is, therefore,
not necessarily the start of what he had
in Thailand”, OSTI found the specialist
to have misplaced the expressions “not
impossible” and “not necessarily” in
consideration of the probabilities. The
specialist also did not advance a single
reason for the conclusion he reached.
Having considered the matter in the
light of the applicable legal principles,
OSTI was satisfied that the insurer had
discharged its onus of proof on a balance
of probability. Put slightly differently,
the medical condition which showed
“vigorous escalation” in Thailand, was,
as a matter of probability, the same one
which manifested itself as a “nose sore”,
with accompanying pain, at or about
the end of September 2018. Moreover,
on the available evidence, OSTI found it
abundantly clear that the insured was
aware of those symptoms.
OSTI accordingly upheld the insurer’s
decision to reject the claim.
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Disclaimer

CASE STUDY 3

Please note that each matter is dealt with on its own merits and no
precedent is created by the findings in these matters. These case studies
are intended to provide guidance and insight into the manner in which the
Ombudsman for Short-Term Insurance (OSTI) deals with complaints.

REJECTION REASON NOT SUPPORTED
BY THE POLICY

The claim
The insured had an endorsed driver’s
licence requiring him to wear prescription
glasses when driving.
The insured submitted a claim to the
insurer for the damage to his vehicle due
to an accident. When the insured lodged
the claim with the insurer, he advised that
he was driving on the N14 highway when
he saw an animal approaching from the
opposite side. Despite trying to avoid a
collision, he collided with the animal, lost
control of the vehicle and collided into
the barrier on the side of the road.

The insurer’s rejection of the
claim
The insurer rejected the claim on the
basis that the insured did not have a
valid driver’s licence.
During the validation of the claim, the
insurer established from the insured
that, although his licence is endorsed
requiring him to wear prescription
glasses, he was not wearing them at the
time of the accident. The insurer argued

that the accident could have been
avoided if the insured had been wearing
his glasses.
The policy provisions relied on by the
insurer to reject the claim state:

“What’s NOT covered
You’re not covered for driving with
an endorsed licence or without a
valid driver’s license
If any person drives the car:
•

With a licence that’s endorsed for
drunken or reckless and negligent
driving.

•

Without a valid driver’s license or
permit for the specific car type.”

The insured challenged the insurer’s
argument that he was not wearing his
prescription glasses at the time of the
accident. The insurer supplied OSTI with
recordings of the interview conversations
where the insured informed the insurer’s
investigator that he was not wearing his
prescription glasses at the time of the

info@osti.co.za
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CASE STUDY 3

CONTINUED

accident. Notwithstanding the information
provided by the insured during the
interview conversation, the insurer was
required to prove that the policy exclusion
it relied on was applicable to the claim. The
clause in the policy relied on by the insurer
refers to driving with an endorsed licence
or without a valid driver’s licence.

did not have a valid driver’s licence.

OSTI’s findings

This office pointed out that the first bullet
in the policy quoted above, relating to the
endorsed licence, refers specifically to
drunken or reckless and negligent driving.
There was no evidence to suggest that the
complainant’s license was endorsed for
drunken or reckless and negligent driving.
Therefore, the insurer was not entitled to
rely on this point in the clause to reject the
claim.

The insured provided this office with a copy
of his driver’s license which indicated that
his driver’s license is valid until 18 August
2022. It was therefore factually incorrect
for the insurer to argue that the insured

The insurer submitted that the insured
drove the vehicle illegally and his noncompliance with the endorsement was
material to the manner in which the loss
occurred.
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The insurer’s statement in relation to the
validity of the licence was not substantiated
by the policy nor any legislation, nor did the
insurer supply any evidence suggesting that
the insured’s non-compliance rendered his
licence invalid.
The insurer reiterated that the policy
required that the insured comply with the
National Road Traffic Act 93 of 1996 (the
Act) and further required that the insured
be in possession of a valid driver’s licence
to have cover. According to the insurer, it
remained indisputable that the insured
had failed to comply with the Act.
OSTI pointed out that the policy does not
include an endorsement for a restriction
on glasses/contact lenses. On that basis,
the insurer had not provided any proof

that the exclusion on which it sought to
rely applied in the circumstances and it
had therefore failed to discharge its onus.
OSTI thus made a provisional ruling that
the insurer settle the claim. The insurer
agreed to abide by the provisional ruling
and settled the claim.
Be warned: OSTI does not condone noncompliance with the National Road Traffic
Act nor condone criminal behaviour. The
provisional ruling discussed herein was
based solely on the interpretation of the
policy exclusion relied on by the insurer,
which did not support the insurer’s grounds
for rejecting the claim. It remains important
for policyholders to always abide by the
terms and conditions of the policy and the
law, alike.

info@osti.co.za
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Disclaimer

ARTICLE BY OSTI’S
LEGAL INTERNS

Please note that each matter is dealt with on its own merits and no
precedent is created by the findings in these matters. These case studies
are intended to provide guidance and insight into the manner in which the
Ombudsman for Short-Term Insurance (OSTI) deals with complaints.

DRIVING UNDER THE INFLUENCE
OF ALCOHOL (DUI)

Most vehicle insurance policies contain
exclusions, which entitle insurers to decline
liability where an incident driver is driving
whilst under the influence of alcohol, or
where an incident driver’s blood alcohol
level is over the legal limit, or where an
incident driver fails a breathalyser test.

results, may be submitted by the insurer.
Where the insurer is unable to provide such
test results, it may rely on circumstantial
evidence which can include, amongst other
evidence, hospital records, witnesses’ and/
or attending police officers’ statements
describing the driver’s demeanour.

When relying on any one of the above policy
exclusions to reject a claim, the insurer
bears the burden of proving the exclusion.

The court in Minister of Safety and
Security & Another v Swart 2012 (2)
SACR 226 (SCA) provided that well-known
indications of a person who is under the
influence of alcohol include that the person
“was unsteady on his feet, that his speech
was slurred, he could not walk in a straight
line or that his eyes were bloodshot.”

OSTI’s approach to DUI
matters
OSTI considers all the evidence presented
by both parties to the dispute as well as the
specific policy terms and conditions.
The insurer must prove the following:
1. That the incident driver was under the
influence of alcohol when the accident
occurred.
2. That the incident driver’s level of
intoxication influenced or impaired his/
her driving ability.
Evidence, such as blood or breathalyser test
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In Swart v Mutual & Federal Insurance
Co. Ltd (10352/2004) [2009] ZAWCHC 107
(4 August 2009), the court stated:
“[7] For the offence of driving a motor
vehicle under the influence of intoxicating
liquor ‘it is sufficient to show that the skill
and judgment normally required in the
manipulation of a motor car is diminished
or impaired as a direct result of the
consumption of alcohol. The judgment of a
driver is impaired not only when his vision
is dulled or his judgment is blunted or his
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muscular reactions to communication from
his brain made sluggish, but also when
the consumption of liquor has induced an
exuberant over-optimistic frame of mind
which causes him to take risks which he
would not have taken but for the liquor he
has consumed.’ (Headnote in Rex v Spicer
1945 AD.) Although the description of ‘driving
under the influence of liquor’ relates to an
offence in terms of the criminal law, I see no
reason why it cannot apply equally to civil
matters. The only difference, in my view,
would be the standard of proof required in
the two instances.”

COVID-19 related regulations.

We now turn to consider two disputes that
were dealt with by this office.

“You’re not covered for driving under
the influence

The insurer declined liability for the claim
on the basis that Mr S failed to provide
true and complete information in relation
to the events surrounding the incident.
The insurer further submitted that Mr S
was driving under the influence of alcohol
and failed to take the necessary steps
to minimise or prevent the loss. For the
purpose of this article, we will focus on the
second rejection reason, i.e., driving under
the influence of alcohol.
The contract of insurance provides:

If the person who drives the car:

Case study 1: Mr S v Insurer

• Is under the influence of alcohol or drugs

Mr S was involved in a motor vehicle accident
which occurred on the 9th of August 2020.
He reported that he was travelling on the
N3 South and was on his way home from
meeting with a seller. Mr S advised that,
as he was changing lanes, another vehicle
in front of him also changed lanes. Mr S
then returned to the original lane and was
then rear-ended by another vehicle, after
which he lost control of his vehicle. Multiple
vehicles were involved in the collision.

• Has a concentration of alcohol in their
blood exceeding the legal limit or fails a
Breathalyzer test.

During claim submission, Mr S stated that
he did not consume alcohol prior to the
accident. In this particular case Mr S could
not be tested via a breathalyser due to

Witness 1 said that, when he spoke to Mr S,
he could smell alcohol and he was drunk.
Witness 2 said that she could smell alcohol
on Mr S’s breath and he and the passengers

• Is under the influence of medication”
The insurer appointed an assessor to
validate the claim. The assessor interviewed
four witnesses. Two of the witnesses
(witness 1 and 2) confirmed that they saw
Mr S throwing out alcohol bottles into the
veld at the scene of the accident.

info@osti.co.za
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Mr S was travelling at a speed of no less than
190km/h in a 120km/h zone. It was OSTI’s
view that the insured vehicle travelled at an
excessive speed which was inappropriate
for the prevailing circumstances and
probably contributed to the loss and the
extent of the damage to the vehicle.
On the probabilities, the insured drove in
the manner that he did because his driving
ability had been impaired by the alcohol
that he had consumed.
The consumption of alcohol was therefore
found to have contributed to the accident.
in his vehicle were drunk. There were
two further witnesses interviewed by the
assessor. Witness 3 advised that he could
see that Mr S was drunk but did not get
close enough to smell the alcohol on him.
Witness 4 did not speak to Mr S but had
heard people at the scene saying that they
could smell alcohol on Mr S’s breath.
OSTI found that the circumstantial evidence
provided by the insurer was sufficient
to deduce that Mr S was, on a balance of
probabilities, under the influence of alcohol
at the time of the accident.
In determining whether Mr S’s intoxication
was material to the loss/accident, OSTI
considered the manner in which the
accident occurred. The insurer also
appointed an expert who established that
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In light of the above, OSTI upheld the
insurer’s rejection of the claim.

Case Study 2: Mr Y v Insurer
Mr Y, the incident driver, reported that
he stopped at a stop street, and then
accelerated into the intersection after
checking that it was safe to proceed. A
black vehicle driven by Mr X, collided with
the rear door of Mr Y’s red vehicle.
The insurer relied on the following provision
in the policy contract to substantiate its
rejection:
“You will not have cover:
•

If the driver of the vehicle at the time
of the event was under the influence of
alcohol or drugs.”
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The insurer’s assessor interviewed three
witnesses, being two police officers who
had attended the accident scene and a
passenger in Mr X’s vehicle.
The passenger stated that after the accident,
she and Mr X went to check on the driver
of the red vehicle. As they approached the
insured vehicle, Mr Y started fighting with
them and seemed intoxicated. The passenger
stated that there was no alcohol in Mr Y’s
vehicle, however, Mr Y reeked of alcohol.
The first police officer stated that Mr Y did
not smell of alcohol, but Mr Y’s demeanor
demonstrated that he was tipsy. The police
officer explained that Mr Y’s eyes were red,
and he was rude and arrogant. The police
officer also stated that a breathalyser test
could not be conducted due to the Covid-19
regulations.
The second police officer stated that Mr
Y was not sober. The police officer said
that Mr Y was very arrogant, however,
he was not sure if this was Mr Y’s normal
demeanour. The police officer stated that
Mr Y was not unsteady on his feet, but
Mr Y was slightly moving backwards and
forwards. The police officer further stated
that it would be incorrect to draw one’s own
conclusion about Mr Y’s body movements
because Mr Y could have been cold or in a
state of shock.
The insurer argued that Mr Y was under
the influence of alcohol because:

a) He was aggressive.
b) He acted drunk.
c) Smelled of alcohol.
d) Looked tipsy.
The insurer also argued that Mr Y did not
stop at the stop street, thus, the alleged
alcohol consumption had affected his
driving ability.
Mr Y disputed that he was under the
influence of alcohol. He stated that he was
a paramedic and had to work long hours
during the pandemic. Mr Y submitted that
the accident may have happened due to
fatigue. Mr Y also stated that during the
accident, his head hit the steering wheel or
window, thereby, disorientating him.
Mr Y provided OSTI with an affidavit from
the third party’s passenger. The passenger
stated in her affidavit that the information
she provided to the insurer’s assessor was
false. The passenger explained that she
info@osti.co.za
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was not in close proximity to Mr Y, thus,
she could not have smelled Mr Y. The
passenger stated that she provided false
information because she was under the
impression that the insurer was going
to pay for her medical expenses. Mr
Y also provided OSTI with an affidavit
from Mr X. Mr X confirmed that the
evidence provided to the assessor by his
passenger was incorrect and false. Mr X
explained that the passenger was sitting
in the vehicle because her arm and leg
were hurt. Mr X also stated that Mr Y did
not smell of alcohol.
OSTI had to determine if Mr Y was, on
a balance of probabilities, under the
influence of alcohol. OSTI found that there
was no evidence that Mr Y consumed any
alcohol before the accident.
OSTI considered that whilst the evidence
from the interviews with the two police
officers suggested that Mr Y may have
been under the influence of alcohol, on
reviewing the assessment recordings
it was revealed that the assessor
repeatedly asked both police officers
leading questions that were entangled
with presupposed and suggestive
answers. The police officers did not
provide their own explanations about
why they thought Mr Y was under the
influence of alcohol. OSTI noted that
the assessor did not pose any questions
to the police officers about Mr Y’s head
injury or considered whether this could
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have affected his demeanour.
OSTI also noted that the passenger
admitted that her initial statements to
the insurer were false. In the assessment
conversation submitted by the insurer,
the passenger was also repeatedly asked
leading questions by the assessor.
Considering all the evidence, OSTI
concluded that the insurer had not
discharged its onus to substantiate its
rejection of the claim. Accordingly, OSTI
recommended that the insurer settle the
claim. The insurer agreed and complied
with OSTI’s recommendation.

The distinction between the
two cases
In both matters, OSTI had to consider the
specific facts and evidence presented by
the parties.
In the case of Mr S, the witnesses saw Mr
S throwing away bottles of alcohol. Two
of the witnesses got close to Mr S and
were able to detect a smell of alcohol on
his breath.
In Mr Y’s matter, the witnesses did not
smell alcohol on Mr Y’s breath. The police
officers that attended the accident scene
were close enough to Mr Y and they could
not smell any alcohol on Mr Y’s breath.
Furthermore, the evidence did not prove
that Mr Y was under the influence of
alcohol.
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OSTI CARES - THE
MASIBAMBISANE
FROM THE
CENTRE
EDITOR’S DESK
Masibambisane is a centre for
In recent years OSTI has seen an
orphaned
and vulnerable children
increase in motor vehicle claims

based
inon
Johannesburg.
rejected
the basis of a breach

of what is referred to as the
reasonable precaution clause.
In this issue we look at case studies
involving two such claims to give
insight into how OSTI approached
these matters.
We also look at how OSTI dealt with
claims for business interruption as
a result of COVID-19.

On 28 October 2021, OSTI donated
food parcels to Masibambisane for
the centre to distribute to families
who are part of its feeding scheme.
These families often depend on
Masibambisane for their daily
meals. The food parcels donated by
OSTI will help these families while
Masibambisane and schools are
closed during the festive season.
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CONSUMER TIPS
In general…
• Getting a new policy? Use the cooling period to familiarise yourself
with the terms and conditions of the policy. Contact the insurer
if you find something incorrect or that you do not understand or
agree to.
• Always provide accurate information to your insurer and update
the insurer if your circumstances change or if there is a change to
the items that you insured in order to avoid being under-insured
or having your claim rejected on non-disclosure.
• Keep invoices, valuation certificates and receipts in a safe place.
You are most probably going to need them when claiming.

For your vehicle…
• Keep your vehicle in a roadworthy condition. Ensure that it is fitted
with legal tyres and that its service requirements are met.
• Ensure that you and any other person you give permission to use
your vehicle never drive while under the influence of alcohol or
without a valid driver’s licence.
• Driving your vehicle after an accident is very risky. Contact your
insurer after an accident to be told what to do.
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For your home and office…
• If you are purchasing or moving to a new house or office, employ the services of
a professional who can inspect and evaluate your property. If you are already a
homeowner or office owner, maintain your property. Most importantly, check
the waterproofing and general condition of your roof.
• You most probably keep your valuable belongings inside your house or office.
Make sure that you comply with the security requirements of the policy. For
example, check if the insurer requires you to have an alarm system or security
gates installed.
• If you leave your house or office vacant during the festive season, check what
the policy says about vacant property. The insurer might require you to notify
it, or the insurer might not provide cover after a certain period of the property
being vacant.

For your travels…
• If you are travelling, carefully check what is on offer when taking out
travel insurance. Remember to read the terms and conditions of the
cover you purchase.
• If possible, contact your insurer before making changes to your trip or
receiving medical treatment in a foreign country.
• Before travelling, check the VISA requirements and COVID-19
restrictions of the country you are travelling to.

info@osti.co.za
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WHAT DOES OSTI DO?

WHAT TO DO IF YOU
HAVE A COMPLAINT?

Our Mission

Before contacting our Office, we would advise you
to complain to your insurance company first. It is
best to complain in writing. Make sure that you
keep copies of all correspondence between you
and your insurer.

To resolve short-term insurance
complaints fairly, efficiently and
impartially.
We resolve disputes between consumers and
short-term insurers:
• as transparently as possible, taking into
account our obligations of confidentiality
and privacy;
• with minimum formality and technicality;
• in a cooperative, efficient and fair manner.
We are wholly independent and do not
answer to insurers, consumer bodies or the
Regulator.

WE ARE ON TWITTER AND FACEBOOK

OMBUD4SHORTTERM
@OMBUD4SHORTTERM

If you are not happy with your insurer’s approach,
you can complete our complaint form and send it
back to us either by post, fax or email.
You can also lodge a complaint online, please visit
our website and click on “Lodge a Complaint” and
follow the easy prompts.
If you would like to lodge a complaint or require
assistance, please contact our office by calling
011 726 8900 or our share-call number on 0860
726 890 or download our complaint form via
our website at www.osti.co.za, click on Lodge a
Complaint and then follow the prompts.

If you would like to be added to our mailing
list, please contact us on:
Telephone number: 011 726 8900
Share-call number:

0860 726 890

Fax number:

011 7265501

Email address:

info@osti.co.za

Website address:

www.osti.co.za

We welcome your feedback and/or
comments.
1 Sturdee Avenue, First Floor, Block A,
Rosebank, Johannesburg

Copyright: Copyright subsists in this newsletter. No part of the newsletter
may be reproduced, transmitted or downloaded in any form or by any means
without the permission of The Ombudsman for Short-Term Insurance.

