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FROM THE EDITOR’S DESK

In her report, the former Ombudsman for Short-term 
Insurance, Deanne Wood, stated:

“During 2019 OSTI handled a record number of 
disputes. Despite the major challenge of this increase 
in dispute numbers, from 9779 received in 2 0 1 8 
to 10 367 in 2019, we managed to maintain our 
timeframes without compromising the quality of our 
recommendations. This despite the introduction of a 
new complaints handling process. We also continued 
developing a better understanding of our relationship 
with our customers – both insurers and complainants 
– to make our service more open and accessible.

One of the key tenets of OSTI’s role is to ensure 
that the complaints it receives are resolved as 
expeditiously as possible. However, as is so often the 
case with efficiency enhancements, rapid resolution 
can come at the cost of quality decision-making. Over 
the past few years OSTI has focused on improving the 
quality of its decision-making processes. Regrettably, 
but perhaps inevitably, this has meant that its rate of 
resolution has decreased. 

During 2019 OSTI gave considerable focus to 
streamlining its operational processes, re-examining 
how it uses its contractors and reviewing many of its 
suppliers. 

With the changes to the resolution process now firmly 
embedded within the organization’s infrastructure, 
it is my firm belief that OSTI will, in the ensuing years, 
find the appropriate balance between efficiency and 
quality. 

As OSTI works to improve its own service, it 
will continue to engage with stakeholders and 
complainants through mediation and conciliation to 
help them resolve issues themselves without resorting 
to decision-based dispute resolution.” 

OSTI’s CEO Edite Teixeira-Mckinon spoke about OSTI’s 
response to the COVID-19 pandemic:

“At its first meeting in March this year, which was 
shortly after the pandemic was declared a national 
disaster in South Africa, our Board of Directors 
established a subcommittee, named the COVID-19 
Crisis Committee. This committee was mandated 
to prioritise and regularly monitor the health and 
well-being of OSTI’s staff; the financial and liquidity 
positions of OSTI and the impact of the lockdown 
on OSTI’s operations and to identify local and global 
trends affecting OSTI post COVID-19.
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Claims relating to homeowner’s and household 
contents insurance collectively constitute the second 
largest number of complaints lodged with our office. 
Since we find ourselves spending more time at home 
during lockdown, the focus of the second quarter’s 
edition of the briefcase is on homeowner’s and 
household contents insurance.

In our previous edition of the Briefcase we briefly 
touched on the purpose of homeowner’s and 
household contents cover. 

In this issue we delve into some of the issues that we 
are commonly approached for assistance with.

In contrast to previous 
years, this year the Annual 
Report was launched 
online on 27 May 2020. 

These are some of the highlights 

• 10 367 formal complaints received 

• 9 167 formal complaints closed 

• 117-day average turnaround 

• R94 934 891 value of the benefit to consumers. 

osti annual 
report for 
2019 
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new normal will emerge. More than ever, we will be 
required to be less wasteful, cut costs and operate 
more cost effectively.

A new norm is already emerging with meetings 
becoming quick, often impromptu and flexible. We 
have noticed that, without asking, staff have tended 
to put more hours into work simply because they have 
more hours available as a result of, for instance, not 
having to spend time, hours in some cases, travelling 
to and from work.”

A little more on OSTIS’s response to the COVID-19 
pandemic from the chairman of OSTI’s board, Haroon 
Laher:

“COVID-19 is indeed a human tragedy of enormous 
depth and proportions. 

OSTI remains an independent organisation. It 
continues to deliver fair and just outcomes. The 
organisation remains strong in all its areas, and this 
is a tribute to the administrative and professional 
skills, the continued teamwork, and the energy of all 
involved. The organisation has not lost its focus, and 
is in good shape.

The office remains stable in the midst of all the 
changes around the amalgamation and increase in 
the number of complaints lodged during the year, 
and into 2020. Various initiatives introduced over the 
years, like going paperless, have and continue to bear 
fruit. The paperless world has particularly served OSTI 
well under the lockdown caused by the COVID-19 
pandemic.”

Understanding OSTI’s role in resolving disputes is 
essential to developing a better relationship between 
OSTI, insurers and policyholders. OSTI’s interns 
prepared a detailed article on this topic for the 2019 
Annual Report. 

For our readers’ benefit, the article prepared by OSTI’s 
interns on this topic has been incorporated into this 
edition of the Briefcase on the following page.

Please refer to our website www.osti.co.za for the 
welcome video and full Annual Report.

In this crisis, the health and safety of our staff was and 
continues to be a top priority. After all, staff cannot be 
expected to focus on their work responsibilities when 
their own well-being and that of their families are in 
peril. Our leadership team immediately focused on 
doing whatever was necessary to ensure the health 
and safety of staff and getting every staff member set 
up to work remotely. All staff who were already able 
to, were asked to stay at home and work from home. 
The rest were then configured to work remotely.

We immediately, on hearing the lockdown 
announcement, set up WhatsApp groups for quicker 
communication between teams and between 
members within a team. This was invaluable, 
especially in the initial stages when setting up 
staff at home and when some staff experienced 
connectivity issues. This phase required patience 
and support from everyone whilst we, together with 
our IT consultants, worked through the challenges of 
transitioning everyone to work remotely.

Once we had been in lockdown for a few weeks and 
the novelty started to wear off, our responsibility as 
leadership expanded to taking whatever steps we 
could to safeguard the psychological and emotional 
well-being of our staff.

Our second priority was and still is to ensure the 
continued delivery of our services as an alternative 
dispute resolution forum and serving our members 
and their consumers, who also become our customers. 
In doing this, we are also working towards securing 
our relevance, post COVID-19.

The total lockdown, which forced all our staff to work 
from home, resulted in heavier than normal traffic on 
the remote connectivity networks causing capacity and 
access constraints but the resourcefulness of our staff 
has meant that, until the time that I was completing my 
report, productivity had not been impacted. It has been, 
until now, ‘business as usual’ in not so usual times.

When we come out on the other side of the pandemic 
and the lockdown there is no doubt that there will be 
no going back to the norms of the past – instead a 
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of every individual complaint. This enables us to consider 
each matter on its own merits rather than by simply and 
strictly applying the law. OSTI is mandated in its terms of 
reference to resolve complaints using the criteria of law, 
and where appropriate, equity and fairness.   

Our office cannot give legal advice to the parties about 
a specific complaint, as this would compromise its 
ability to act independently in resolving the dispute. 
OSTI is not a court of law and therefore does not 
conduct formal hearings in the same way a court does.

Complainants are not bound by our decisions and our 
decisions are only binding on the insurers. If either 
the complainant or insurer is unhappy with a decision  
by OSTI, the complainant or insurer has the option 
of escalating the matter in terms of our escalation 
process, which can be found on our website under the 
heading “Complaints Handling Process”. 

As OSTI is an alternative to the court system, it is easily 
approachable, has a more flexible process and our 
service is free for complainants. More often than not 
we are able to resolve matters to the satisfaction of 
both parties. The forum gives both parties a chance to 
present their case and tell their story which mitigates 
against the escalation of the conflict. 

When policyholders submit claims to insurers they 
expect insurers to finalise their claims as soon as 
possible. Complainants have the same expectation of 
our office when they lodge their complaints.

Whilst OSTI has an effective complaints handling 
process, this can be impacted by the quality of and 
speed at which a complainant provides information 
and documentation. Complainants therefore have 
a significant role to play in the processing and 
finalisation of their complaints. 

The cooperation of the insurer also has a bearing on the 
time it takes to resolve a complaint against it. Insurers, 
like complaints, are required to provide evidence to 
support their stances and defences on each matter. 

In circumstances where the insurer avoids liability 
because of an exclusion or exception in the policy, 
the duty to prove the exclusion or exception lies with 
the insurer. All three parties to a complaint, namely 
OSTI, the insured and the insurer, play a role in how 
efficiently complaints are resolved.

osti’s interns on osti’s role in 
resolving disputes
OSTI is an independent and impartial, non-profit 
industry ombud-scheme. The office does not 
represent either party in a complaint. Instead, the 
office acts independently and impartially. OSTI 
cannot investigate or gather evidence on behalf of 
complainants. It will therefore not contact service 
providers or obtain expert reports.

The general expectation of almost every complainant 
in our office is that, because they are paying their 
premiums, their claims, which are true and honest, 
should be honoured by the insurers. 

As a starting point, in order for an insured to have 
a valid complaint against the insurer, the insured is 
required to demonstrate that she/he has a valid claim 
in terms of the insurance policy. This means that 
the insured carries the primary burden of proving 
that the loss or damage claimed for falls within the 
scope of cover provided by the policy. In other words, 
the insured is required not only to allege but also to 
prove the claim, which involves the presentation of 
substantive evidence. 

The onus is on complainants to provide OSTI with the 
evidence on which they rely to support their matters.  

The outcome of a complaint is determined by weighing 
the version of events on a balancing scale of fairness,  
reasonableness and human experience to establish 
what is more likely or probable. This exercise is called 
deciding a case on a “balance of probabilities” and refers 
to the standard test  used when deciding civil disputes. 

As an ombud scheme our aim is to provide an informal 
and easily approachable forum for the resolution of 
disputes whilst using alternative dispute resolution 
methods. This encompasses the use of a range of 
different and flexible techniques that promote access 
to free, effective and efficient dispute resolution 
mechanisms. The idea of alternative dispute resolution 
is to provide a bridge between no redress at all, and 
costly and complicated court procedures. 

OSTI’s approach is to apply flexible standards and 
principles such as equity or fairness, reasonableness 
and  humam experience to the particular circumstances 



If at the time of loss it is discovered that the 
policyholder is underinsured, i.e. the replacement 
value for the property or its contents is determined 
to be greater than the sum insured, average will be 
applied and the insurer will only indemnify the insured 
for its proportional share of the loss. 

Policyholders may have noticed that when the policy 
is renewed, the insurer may automatically increase 
the sum insured by a nominal amount for inflation. 
However, the onus remains with the policyholder to 
ensure that the sum insured on the policy schedule 
represents the true replacement value of  the property. 

Policyholders are urged to review their policies to 
make sure that they are familiar with the obligations 
on them and that the cover is adequate. If the 
risk address has changed; the property has been 
renovated; the security has been improved; or 
additional contents obtained, etc. the policy must be 
updated accordingly. If the policyholder is unable to 
determine the replacement value, an expert should 
be appointed for that purpose.

What does the policy cover?
Policyholders who approach our office for assistance 
often feel aggrieved because they paid a premium 
and therefore believe that they should be indemnified 
for all losses.

Homeowner’s insurance can be peril based or 
exclusion based. 

With peril based policies, the insurer is only liable on 
the happening of certain events that are listed in the 
policy, for example fire, storm, hail, theft, subsidence 
or landslip. In addition, certain events are expressly 
excluded from cover under the policy.

In order to claim against the policy the insured must 
demonstrate that an insured event occurred and that 
the property was damaged as a result. 

In the event of a loss, the insurer will investigate the 
claim to determine the proximate or dominant cause 
of the loss. If the loss was not caused by an insured 
event, alternatively, if the proximate cause of the loss 

homeowner’s and household 
contents cover 

As with any other insurance contract, there are specific 
terms and conditions applicable to homeowner’s and 
household contents cover. 

In this issue we highlight clauses which often form the 
basis of contention in disputes before this office.

 
Underinsurance and the application of 
average 
When applying for insurance for a house and its 
contents, the prospective policyholder is required 
to stipulate the sum inured, which is the amount for 
which the property is to be insured for.  

There is a misconception that the sum insured is 
related to the market value of the property or the 
purchase price of an item. Rather, the replacement 
value represents the cost to reconstruct or replace the 
building (from scratch) or the item insured. 

The policy will often define the replacement value, 
providing clarity on how the sum insured should be 
calculated. 
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A failure to comply with a warranty in the policy may 
result in the claim being declined and/or the policy 
being declared void.

When assessing complaints about claims rejected on 
the basis of a breach of warranty, OSTI considers the 
materiality of the breach to the loss, in other words 
the existence of a link or a connection between the 
breach and the loss.

Endorsements are changes made and recorded in 
the policy schedule after the contract is concluded. An 
endorsement changes the original contract by adding to, 
removing or limiting the existing provisions in the policy.

The manner in which an endorsement is implemented 
is one of the issues considered by OSTI when reviewing 
matters which relate to policy endorsements.

The importance of reading the policy documents has been 
emphasised by OSTI consistently throughout the years. 

is one that is excluded from cover, for instance, wear 
and tear, the insurer will not be liable.

Exclusion based policies will cover any damage that 
is sudden and unforeseen, unless it is specifically 
excluded. 

OSTI relies on the expert evidence presented by both 
parties in order to assess disputes of this nature.

Warranties and endorsements
A warranty in the policy is usually an affirmation by the 
insured that something is true. It is a condition that 
must be satisfied before the policy becomes binding 
on the insurer. The most common warranties in 
homeowner’s and household contents policies relate 
to alarm system and security requirements.

Warranties or endorsements relating to firefighting 
equipment are another example.
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WHAT IS NOT COVERED under Buildings cover

Wear-and-tear and breakdown 
- any cause that was not sudden and unforeseen, 
- gradual deterioration, including rising damp, wear-

and-tear, rust, mildew or fading. 

WHAT IS COVERED under Buildings cover 

- Fire, Explosion, earthquake; 
- Subsidence; 
- Acts of Nature; specifically loss or damage caused by 

wind, thunder, lightning, storm, hail, flood or snow; 
- Bursting of water heating systems and pressurized 

water pipes; 
- Theft; 
- Power surges; 
- Impact; 
- Accidental damage; 
- Alternations and additions; 
- Fire brigade charges; 
- Temporary accommodation, and 
- Liability to other parties. 

Mr F rejects the expert assessments
Mr F rejected the insurer’s findings, saying that the 
insurer’s appointed specialist had no expertise in 
the building, renovating or installing of pools, and 
merely sold pool equipment. Mr F said the damage 
had occurred suddenly on 11 March 2018 and that he 
had, in fact, covered his pool for the duration of the 
summer months, specifically to prevent evaporation. 
Mr F also felt policyholders should not be penalised 
because of the drought. 

Although the case had already been closed on 1 August 
2018, Mr F sent OSTI a report from another service 
provider dated 10 August 2018. By this time, the side 
of Mr F’s pool had completely collapsed. The insured’s 
service provider reported that the pool’s fiberglass shell 
had been damaged as a result of tree roots protruding 

Please note that each matter is dealt with on its own merits 
and no precedent is created by the findings in these matters. 
The case studies are intended to provide guidance and 
insight into the manner in which OSTI deals with complaints.

the case of Mr F and the 
collapsed pool
In March 2018 the fiberglass shell of Mr F’s swimming 
pool cracked and he claimed against his insurance to 
repair the damage. However, Mr F’s insurer did not 
believe that the claim fell within in the ambit of his 
policy and rejected it. 

Believing that the insurer was reneging on its 
responsibility to pay out, Mr F approached OSTI to 
mediate on the matter. 

Mr F’s claim
The initial basis of Mr F’s claim was that his swimming 
pool’s fiberglass shell had cracked due to the extended 
Western Cape drought. The pool, which had a very low 
water level at the time, suddenly developed a crack on 
the side on 11 March 2018.  

The insurer rejects Mr F’s claim
To validate Mr F’s claim, the insurer appointed a 
building assessor to inspect the damage. In his report, 
dated 12 March 2018, the assessor found that as Mr F 
could not fill his pool due to the drought, the pressure 
from the soil on the side of the pool was too strong 
for the half-empty pool shell to withstand. This caused 
the shell to buckle and collapse. The assessor reported 
that Mr F had failed to use a pool cover to slow down 
the evaporation process, and that the age of the pool 
shell had contributed to the damage. 

The insurer also appointed a pool specialist to evaluate 
the extent of the damage. The specialist’s report, dated 
16 March 2018, confirmed the assessor’s findings. 

In light of these reports, Mr F’s claim was rejected on 
the basis that the damage fell outside of the cover 
offered by Mr F’s policy. The insurer stated that the 
damage was not caused by an ‘insured peril’. Rather, 
the damage had occurred gradually over a period of 
time, which was specifically excluded in terms of the 
policy. The insurer relied the following provisions as 
the basis for its rejection:
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of the insurer saying there was no evidence that the 
damage was caused by an insured peril. Neither 
drought nor damage caused by tree roots was defined 
as an insured peril. OSTI also noted that even if the 
damage to the pool was caused by tree roots, this 
would have happened over time, despite the pool only 
cracking on 11 March. 

OSTI found that there was no evidence to support the 
insured’s argument that subsidence had occurred. 

OSTI also noted that the service provider appointed 
by the insurer did have the expertise to make an 
assessment on the cause of the damage to the pool. 
Furthermore, Mr F had been sent the original terms 
and conditions of his policy and all policy updates.

OSTI upheld the rejection of the claim.  

through the soil. It was, in fact, the roots that had 
pushed against the fiberglass structure causing it to 
bulge and eventually collapse. 

Further to these new findings, Mr F asserted that 
he enjoyed cover since damage caused by tree 
roots was not specifically excluded in the policy 
documents.

Mr F also argued that the tree roots could have 
resulted in subsidence damage, which is an insured 
peril.

Lastly, Mr F stated that the terms and conditions of his 
policy were never communicated to him. 

OSTI’s findings
Having reviewed all the evidence, OSTI found in favour 

OSTI CASE STUDY 1
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fitted with burglar bars or security gates on the doors. 
The home did have a burglar alarm. However, at the 
time of the robbery, the alarm was not working and 
was, therefore, not activated. 

Claim rejected  
The insurer rejected Mr V’s claim on the basis that 
the new residence did not meet the policy’s minimum 
security requirements – that of burglar bars on all 
windows and security gates on all doors, or, at least, 
having a working security alarm. 

The insurer argued that although Mr V’s original 
residence complied with the insurer’s minimum 
requirements, the new residence did not. To support 
their argument, the insurer supplied the section 
of the policy that pertained to minimum security 
requirements and alarms. 

The policy states: 

“5. Security measures 

5.2 Security gates 

 If we require security gates, as described in the 
Schedule, we will compensate you for theft or 
burglary only if: 

5.2.1 the required security gates are fitted; 

5.2.2 the required security gates are locked when 
you or any person you have authorised to look 
after your private residence leaves your private 
residence unattended; 

5.2.3 the required security gates have not been 
removed without our permission; 

5.3 Alarm system 

 If we require an alarm system, as described in 
the Schedule, we will compensate you for theft 
and burglary only if: 

5.3.1  the required alarm system is installed; 

the case of a move and 
a burglary 

On 27 May 2019 the home of Mr V was burgled and 
he put in a claim for the stolen goods with his insurer. 
However, the insurer rejected Mr V’s claim on the 
basis that Mr V’s residence did not comply with the 
minimum security requirements listed in his policy. 

Mr V, however, did not agree with the decision made 
by his insurer and applied to OSTI to mediate on the 
matter. 

The burglary
Mr V had a risk insurance policy in place for his home 
since 1 February 2015. However, in August 2018, Mr 
V moved to a new place of residence, 100m from the 
insured address. When he moved he did not inform 
the insurer of the new address or even that he had 
changed residences. 

On 27 May 2019 Mr V’s home was burgled. It was 
established that the burglars gained entrance to the 
house through the front door. 

It was later found that Mr V’s new residence was not 

Please note that each matter is dealt with on its own merits 
and no precedent is created by the findings in these matters. 
The case studies are intended to provide guidance and 
insight into the manner in which OSTI deals with complaints.
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exposed. As such, had Mr V declared to the insurer 
that his new residence did not fulfil the minimum 
security requirements, the insurer would not have 
insured him.  

At this point OSTI found in favour of the insurer but 
said that Mr V was entitled to pursue the matter 
further through litigation. 

Mr V escalates his case
Mr V escalated his case with OSTI saying he was 
dissatisfied with the decision. OSTI convened a 
committee, which comprised the Ombudsman, the 
CEO and four Senior Assistant Ombudsmen. 

When reviewing both Mr V and his insurer’s cases, 
the committee specifically looked at the request by 
Mr V’s representative for the case to be reviewed on 
the ground that the Didcott principle should apply 
because the insurer did not state that it would not 
have insured Mr V had it known that Mr V did not 
comply with the security measures.

The committee then studied the Pillay case and other 
industry texts to assess the validity of Mr V’s assertion 
that the Didcott principle applied. The committee 
based its decision on the below points: 

• The following is said on page 263 of Life Insurance 
in South Africa by Nienaber and Reinecke: 
“Non-disclosure is a form of pre-contractual 
misrepresentation by the insurance proposer… [The 
insurer] would never have agreed to the insurance 
in the first place if the policyholder had not lied to it 
by omission.” 

• In the Pillay case the issue for determination is 
set out as follows in the headnote, namely: “… an 
insurer’s right to repudiate liability on account 
of false answers to questions in a proposal for a 
domestic policy of insurance.…” After examining 
the evidence, Judge Didcott came to the conclusion 
(368 D-E) that the insurer had discharged the onus 
to prove the materiality of the non-disclosure by 
the deceased of his hypertension. 

5.3.2  the required alarm system is in working order; 

5.3.3  none of the “passive infrared motion detectors” 
of the required alarm system are   
obstructed or bypassed; 

5.3.4  your private residence and your outbuildings are 
left unattended and the required Alarm system 
has been set by you or any person you have 
authorised to look after your private residence 
and outbuildings, or your private residence, but 
not your outbuildings, is left unattended and 
the required alarm system has been set by you 
or any person you have authorised to look after 
your private residence….” 

Mr V challenges the decision 

Despite the fact that his new address did not measure 
up to his policy’s security requirements, Mr V believed 
he should still be covered by his insurance, albeit at a 
higher premium. As such, he argued that the “Didcott 
principle” should apply in this instance and that the 
claim should be settled on a proportionate basis by 
the insurer, deducting from the claim settlement the 
increased portion of the premium which the insurer 
would have charged to insure the new residence.   

The Didcott principle finds its name from the late 
Justice Didcott who was the trial judge in Pillay v South 
African National Life Assurance Co. Ltd 1991 (1) 363 
(D + CLD). In that case Didcott J dealt with alleged 
non-disclosures on risk insurance by the deceased. 
According to the Didcott principle, it is assumed that 
the insurer would still have issued a policy, although 
at a higher premium, even if the insured withheld 
material information that would impact the risk to the 
insurer. 

The insurer in this instance argued that Mr V’s claim 
would have been paid, even though he moved 
residence without informing them, had the property 
conformed to the insurer’s minimum security 
requirements. The insurer argued, however, that 
the security requirements in the policy schedule 
determined not only the insurance premium but also 
limited the risk of burglary to which the insurer was 

OSTI CASE STUDY 2
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to earlier: “… where the suggestion was that the 
insurer should either be able to deduct from the 
proved claim the additional premiums it would 
have charged had it known the true facts, or that 
it should merely be liable for such a proportion of 
the insured’s claim as the actual premium bears 
to the one it would have levied.” 

With regard to the above citations, the committee 
concluded that in this case, the claim was rejected 
on the basis that the security requirements were not 
met, and not on the basis that Mr V failed to disclose 
the change of address. Therefore, no question arose 
about any non-disclosure or any rescission of the 
binding policy. Accordingly, the Didcott principle did 
not apply. 

The committee upheld the rejection of the claim. 

• In the Law of South Africa, First Reissue, Volume 12, 
the authors say the following: 

o 9.1 In paragraph 205 on page 155: “A party who 
has been induced to enter into a contract of 
insurance by a misrepresentation for which the 
other party to the contract is responsible, has at 
his disposal the ordinary remedies available to 
a person who has concluded a contract on the 
basis of a misrepresentation.” 

o 9.2 In paragraph 206 on page 155: “Irrespective 
of whether the misrepresentation is fraudulent, 
negligent or completely innocent, its effect is to 
make the contract voidable, unless it induces a 
material or fundamental mistake, in which case 
the contract could be void.” 

o 9.3 In note 10 on page 157 and with reference to 
the Pillay case and the “lesser remedy” referred 

OSTI CASE STUDY 2
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Having brought the claim within the policy, the burden 
of proof shifted to the insurer to prove the grounds on 
which it had relied to reject the claim. 

The insurer’s assertion
The insurer cited the finding of its engineer, 
L-Engineering, as the basis for the rejection. These 
findings included: 

• The floors in the lounge and kitchen cracked due to 
the absence of expansion joints and the movement 
of clay subsoil upon which the property was 
constructed. 

• The cracks occurred over a period of time and were 
not sudden. 

• There was no evidence of resultant damage caused 
by a burst pipe. 

• All other damage was indicative of settlement. 

• There was no evidence linking the burst pipe with 
the cracking in the floor and walls.

• The damage started five months after the burst pipe 
was repaired and there was no reason for such delay. 
The settlement was not sudden, but gradual. There 
was no evidence of subsidence having occurred.

In additional to L-Engineering’s report, the insurer also 
relied on the policy wording related to “subsidence or 
landslip”. The policy stated: 

“SUBSIDENCE OR LANDSLIP - LIMITED COVER 

We cover loss of or damage to your buildings caused 
by subsidence or landslip or both. 

However, we do not cover loss or damage: 

b) caused or made worse by the contraction or 
expansion of soil due to its moisture or water content, 
as experienced in clay and similar soil types. 

f) caused or made worse by normal settlement, 
shrinkage or expansion of the building. If we require 
it, you must prove that the loss or damage you claim 
for was caused by subsidence or landslip.” 

the case of Mr S and the 
burst pipe 
During the course of 2016 into 2017, Mr S experienced 
extensive damage to his property allegedly as a result 
of subsidence caused by a burst pipe. Mr S’s insurer 
did not agree with his assertion that a burst pipe was 
the culprit and rejected his claim on the basis that the 
cause of the damage was the gradual movement of 
clay subsoil. 

OSTI was approached to assist in resolving the dispute 
between Mr S and his insurer. OSTI noted that Mr S 
had to prove that his claim fell within the ambit of the 
cover provided by the policy. Then it was up to the 
insurer to prove its reason for rejecting the claim. 

Mr S makes his case
The first point to establish was whether or not Mr S 
was insured for his claim. The “insured peril” claimed 
for was the burst pipe, which resulted in water flowing 
under his house for a period of about 10 months. This 
resulted in his foundations subsiding, which caused 
cracked floors, walls and ceilings.  

The policy provided cover for loss or damage to the 
buildings caused by burst water pipes or water tanks. 
Mr S had on the face of it a valid claim. 

To prove his case, Mr S provided OSTI with reports 
from an engineering firm, M-Engineering, that he 
contracted to examine the water damage caused to 
the ground underneath his property. The engineers 
reported that the house was built on a dense, silty, 
gravelly layer of ground that was interspersed with 
small pinholes. The gravelly soil layer had an open 
textured fabric. The cracks in the property were a direct 
consequence of the formation and disintegration of a 
weakened honeycomb-like soil structure in the gravelly 
layer. The honey-comb like structure was formed 
from the leaching of the clay particles from the soil. 
Water from the burst pipe caused the honeycomb-
like soil structure to disintegrate and collapse and the 
foundation to subside.

Please note that each matter is dealt with on its own merits 
and no precedent is created by the findings in these matters. 
The case studies are intended to provide guidance and 
insight into the manner in which OSTI deals with complaints.
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soil surface associated with the gradual reduction in 
volume of a saturated soil of low permeability (e.g. 
clays) due to a change in effective stress. This had to be 
distinguished from collapse settlement which refers to 
any additional settlement occurring due to wetting up 
of a partially saturated soil with a collapsible fabric.” 

According to M-Engineering the collapse settlement 
of the soil caused the foundation to subside. This 
additional collapse settlement did not fall within 
the exclusion of “normal settlement, shrinkage or 
expansion of the building”. The proximate cause of 
the collapse settlement was, stated M-Engineering, the 
burst pipe, which is an insured peril under the policy.

L-Engineering then accused M-Engineering of taking 
a soil sample too far away from where the burst pipe 
was located, saying the results could not be accurate. 
However, in the absence of any soil test provided by the 
insurer, M-Engineering’s evidence could not be refuted. 

The findings
In order to make a decision on the matter, OSTI 
had to consider which expert report was more 
reliable on a balance of probabilities. OSTI found 
that M-Engineering presented a more plausible 
assessment of the facts. As such, OSTI concluded that 
Mr S adequately demonstrated that the damage was 
directly caused by water from the burst pipe. 

Furthermore, OSTI stated that although the insurer 
questioned the findings submitted by Mr S and 
M-Engineering, it did not actively do anything to refute 
these findings, except to rely on the presence of clay 
soil on the property. 

OSTI found that the damage caused to the property 
did not fall within any exclusions listed in the policy. 

As such, OSTI concluded that the insured had brought 
his claim within the ambit of the policy. The insurer had 
not provided sufficient evidence to prove the exclusion 
on which it relied to reject the claim. Accordingly, OSTI 
recommended that the insured’s claim be settled. 

The insurer agreed to settle the claim.

Mr S takes things further 

When Mr S’s claim was rejected by his insurer, he 
approached M-Engineering to determine whether 
there was indeed natural movement of the clay 
subsoils, as his insurer had asserted. 

M-Engineering engaged an engineering geologist 
to test the site. These findings refuted those of the 
insurer. M-Engineering reported that the clay soil 
beneath the gravelly layer had a low swell potential 
and was inactive, meaning that under normal 
conditions it would not have caused subsidence to 
the house foundations. Therefore, movement of the 
clay soils could be excluded as a possible cause of the 
cracks in the property. This finding contradicted the 
claim made by the insurer’s engineer that the soil had 
medium swell potential and was active. 

An engineering difference of opinion
In investigating the case, OSTI had to investigate the 
differences of opinion from the two engineering firms. 

M-Engineering asserted that L-Engineering used the 
incorrect method to determine the soil’s swell potential. 
OSTI noted that L-Engineering did not stipulate the 
method it had used to reach its conclusion, whereas 
M-Engineering not only explained the  method used, 
but also used more than one method of evaluating 
the swell potential to arrive at the same conclusion. 

L-Engineering then raised that M-Engineering had 
confused subsidence with settlement. L-Engineering 
defined subsidence as the “sudden downward 
movement of the ground on which the insured 
property is located, due to causes unconnected to the 
buildings” and settlement as the “gradual downward 
and/or sideways movement of ground resulting from 
stress and imposed loadings exceeding the available 
strength of the ground”. In this instance, asserted 
L-Engineering, “settlement has occurred”. 

However, M-Engineering argued that the “settlement” 
referred to by L-Engineering is consolidation 
settlement which is the “vertical displacement of the 

OSTI CASE STUDY 3
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Kids Haven, a registered child- and youth 
care centre, protects and cares for vulnerable 
children and families living on the streets in 
the Ekurhuleni region and in Johannesburg. 
With its main centre located in Benoni and 
community teams addressing the needs 
of children in families within the region, 
Kids Haven focuses on the protection, care, 
health, and education of the children.

On 20 May 2020, OSTI donated various 
essential items including sanitizers, face 
masks, toiletries, non-perishable foods and 
stationary to Kids Haven. 

We are looking forward to meeting the 
children and staff at Kids Haven when it is 
safe to do so.

OSTI CARES
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If you have started conducting a business 
from home as a result of the COVID-19 
lockdown, contact your insurer to advise 
them of the change in risk.

01

No premium payment = no cover. If you 
are in financial difficulty contact your 
insurer to discuss whether they are 
willing to offer you a discounted premium 
or payment “holiday”.

02

If you are involved in a motor vehicle 
accident, ensure that you contact your 
insurer to arrange for your vehicle to be 
towed from the accident scene. You may 
be held liable for the towing and storage 
if you allow an unauthorised service 
provider to tow and store your vehicle.

03
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WE ARE ON TWITTER AND FACEBOOK

@OMBUD4SHORTTERM

OMBUD4SHORTTERM

what does OSTI do?

Our Mission 

To resolve short-term insurance 
complaints fairly, efficiently and 
impartially.

We resolve disputes between consumers 
and short-term insurers: 

• as transparently as possible, taking into 
account our obligations of confidentiality 
and privacy;

• with minimum formality and technicality;

• in a cooperative, efficient and fair manner.

We are wholly independent and do not 
answer to insurers, consumer bodies or 
the Regulator.

what to do if you 
have a complaint?

Before contacting our Office, we would advise 
you to complain to your insurance company 
first. It is best to complain in writing. Make sure 
that you keep copies of all correspondence 
between you and your insurer.

If you are not happy with your insurer’s 
approach, you can complete our complaint 
form and send it back to us either by post, fax 
or email.

You can also lodge a complaint online, 
please visit our website and click on “Lodge a 
Complaint” and follow the easy prompts.

If you would like to lodge a complaint or require 
assistance, please contact our office by calling 
011 726 8900 or our share-call number on 
0860 726 890 or download our complaint form 
via our website at  www.osti.co.za, click on Lodge 
a Complaint and then follow the prompts.

If you would like to be added to our mailing 
list, please contact us on:
Telephone number: 011 726 8900
Share-call number: 0860 726 890
Fax number: 011 7265501
Email address: info@osti.co.za
Website address: www.osti.co.za

Copyright: Copyright subsists in this newsletter. No part of the newsletter 
may be reproduced, transmitted or downloaded in any form or by any means 
without the permission of The Ombudsman for Short-Term Insurance.

We welcome your feedback and/or comments.

1 Sturdee Avenue, First Floor, Block A, Rosebank, 
Johannesburg

https://twitter.com/insuranceombud
https://www.facebook.com/TheInsuranceOmbudsman
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