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FROM THE EDITOR’S DESK
In our first issue of the Ombudsman’s
Briefcase for 2018, OSTI would like to
wish you a prosperous and successful
year ahead and trust that you have had a
good first quarter thus far.
In 2018, as part of OSTI’s objectives we
strive, among other things, to maintain
high quality outcomes, efficient and
effective internal systems and processes
and to obtain a substantive measure
of OSTI’s services by complainants

and insurers. As part of our objective
to maintain efficient internal systems
and processes, we are excited about
the IT Project which OSTI embarked on
in 2017, which aims to, among other
things, improve the efficiency of OSTI’s
work processes, streamline the process
of lodging complaints and introduce a
paperless system.
We look forward to your co-operation
and continued support.

Events and News:
Annual Report Launch

This year the Ombudsman will launch her annual
report on 18 April 2018. We look forward to the
launch of the report which will provide, amongst
other insights, the statistical data and operational
results for 2017.

OSTI’s New Internship Programme

We are very excited about our brand new Internship
programme which we started in February 2018.
We welcomed four interns into our programme
and hope that OSTI will provide a platform for their
learning and career advancements.

From left to right:
Thulisile Mgibe, Fatima Missi, Katleho Leseba & Sbusiso Magxaki
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CASE STUDIES
Please note that each matter is dealt with on its own merits and no precedent is created by the findings in these matters.
The case studies are intended to provide guidance and insight into the manner in which OSTI deals with complaints.

DRIVING UNDER THE INFLUENCE OF ALCOHOL
OLD MUTUAL INSURE

the insured driver was under the
influence of alcohol at the time
and that this was the cause of
the accident. It held further that
as no blood/breathalyser tests
were conducted, the insurer could
rely on circumstantial evidence in
substantiation of its rejection of
the claim. Independent witness
statements describing the
insured’s demeanour, the insured’s
whereabouts prior to the accident,
the amount of alcohol consumed
prior to the loss, the manner in
which the insured drove the vehicle
and the manner in which the
accident took place could assist
the insurer in discharging its onus.
Mr X submitted a dispute to OSTI
following the rejection of his claim
for a vehicle accident. The insurer
rejected the claim on the grounds
that Mr X had been driving whilst
under the influence of alcohol. He
advised that a third party vehicle,
travelling next to him, cut him off
and he swerved to avoid the third
party, thereby losing control of the
vehicle and colliding with the wall
of a house.
Mr X conceded that he had
consumed alcohol prior to the
accident. He however indicated
that he had stopped consuming
alcohol at 8:30pm. The accident
occurred at approximately 2am the
following morning.
In rejecting the claim the insurer
relied on a toxicology report which
calculated Mr X’s blood alcohol
concentration as 0.033grams /
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100ml, at the time of the accident.
The insurer rejected the claim on
the basis of its policy provisions
which excluded liability where the
driver was under the influence of
alcohol or whilst his blood alcohol
level exceeded the legal limit,
which is 0.05grams/100ml.
The insurer argued that although
Mr X’s alcohol concentration,
according to the toxicology report,
was not over the legal limit, the
claim was nevertheless rejected
as Mr X was under the influence of
alcohol.
OSTI referred the insurer to the
matter of Swart v Mutual & Federal
Insurance Co. Ltd. 2009 JDR
0736 (WCC), where the court held
that the demeanour of an insured
driver at the time of an accident
may constitute sufficient evidence
to make a prima facie finding that

In the present matter the only
evidence relied on by the insurer
was Mr X’s version, with regard
to the amount of alcohol he had
consumed the day prior to the
loss and the toxicology report.
The toxicology report, which
corroborated Mr X’s version, did
not enable the insurer to discharge
its onus as set out in the Swart
case, as the toxicology report
indicated that his blood alcohol
level was below the legal limit.
Further, the insurer had presented
no circumstantial evidence
indicating that Mr X was under the
influence of alcohol.
As the insurer had failed to
discharge its onus in establishing
that Mr X was under the influence
of alcohol at the time of the
accident, OSTI recommended that
the claim be settled, which the
insurer agreed to do.
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IT’S COVERED
MIWAY

Mr H was driving his vehicle on a
road with rough terrain when the
engine of the vehicle seized. Mr
H phoned his insurer for towing
assistance, which according to
Mr H was not authorised by the
insurer, so Mr H arranged his
own towing, for which he paid
R3000.00.
Mr H submitted a claim to the
insurer. The insurer rejected the
claim on the grounds that there was
no cover as the loss had occurred
as a result of a mechanical
breakdown, which was not covered
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by the comprehensive insurance
policy.
Mr H had initially advised the
insurer that, in his opinion, a
stone had hit the vehicle from
underneath, dislodging a water
pipe in the engine, which was
then damaged by the fan belt,
resulting in the loss of coolant
and the engine seizing. After the
insurer appointed an accident
reconstruction specialist to
determine the cause of damage
and his findings were discussed
with Mr H, Mr H stated that he

had suspected that his vehicle
had been intentionally tampered
with when it was last worked on or
serviced.
The accident reconstruction
specialist advised that the incident
description provided by Mr H was
not correct. He stated that the
damage to the high-pressure hose
was not consistent with it being
damaged by a stone. He advised
that in his opinion, the hose had
been severed as a result of contact
with the V- belt/ V- belt pulley as
a result of it not being secured
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properly in the clips provided. He
stated that had the hose been
secured in its correct position, it
would not have made contact with
the V-belt and the vehicle would
not have overheated and no motor
vehicle parts would have suffered
any damage.
The insurer concluded that
the engine failure was of a
mechanical nature and therefore
not covered by the policy. The
insurer submitted that there was
no evidence of the insured vehicle
having suffered impact damage
and that Mr H had therefore failed
to bring the claim within the ambit
of the policy. The insurer further
submitted that it was under no
obligation to prove a version of
how the damage was caused so
as to bring the claim within the
ambit of the policy, as this was the
obligation of Mr H, which he had
failed to discharge.
The first issue that OSTI had to
decide in this matter was whether
the damage to the insured vehicle
was excluded from cover, either on
the basis of there being no cover or
in terms of the general exclusions
in the policy, which excluded
liability for mechanical breakdown
or failure. The second issue was
in respect of whether the insurer
was liable to reimburse Mr H for
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the towing costs he had incurred
in having his vehicle towed to his
home.
OSTI referred the insurer to the
policy which covered the risk of
loss or damage to the insured
vehicle, caused accidentally or
intentionally. The onus was on
Mr H to bring the claim within
the ambit of the policy. The fact
that the insured vehicle came to a
standstill whilst being driven and
that damage to the engine ensued,
was sufficient to discharge the
onus on Mr H.
The policy excluded cover for
loss or damage which is caused
in the process of, by or results
from mechanical, electrical or
electronic breakdown, defect or
failure. As the insurer rejected the
claim on the basis of “no cover”
as an exclusion in the policy, it
therefore bore the onus of proving
the exclusion. It was OSTI’s
view that the insurer had not
discharged the onus of proving the
policy exclusion on a balance of
probabilities.
According to the accident
reconstruction report, the most
probable cause of the damage was
human intervention. OSTI advised
the insurer that the accident
reconstruction expert dealt

comprehensively, in his report, with
the most probable and likely cause
of the damage. OSTI was satisfied
that the insurer had established on
a balance of probabilities that the
proximate cause of the damage
to the insured vehicle was human
intervention, whether accidental or
intentional, which is not excluded
from the comprehensive motor
insurance cover offered by the
insurer. The insurer failed to
show that the only conclusion to
draw was that the damage to the
vehicle was one of a mechanical
breakdown due to “wear and
tear”. In the circumstances,
OSTI recommended that the
insurer settle the claim. The
insurer agreed to comply with the
recommendation.
In respect of the towing costs,
the insurer submitted that it had
dispatched towing assistance to Mr
H to tow the vehicle to the nearest
assessment centre, according
to its procedure. Mr H however
arranged for his vehicle to be
towed by another service provider
to his home and he was therefore
liable for these towing fees. OSTI
advised that as there was a valid
claim, the insurer was required to
reimburse Mr H the reasonable
towing costs incurred, which the
insurer also agreed to do.
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OSTI CARES
In the spirit of Human Rights
Day, OSTI provided its support
to the Othandweni Family
Care Centre by donating
cot mattresses, baby mats,
nappies, toilet paper, sanitary
towels, washing powder,
kettles, steam irons and first
aid kits. The Othandweni
Family Care Centre provides
care and housing to abused,
abandoned and neglected
children between the ages
0 -18, destitute mothers and
pregnant ladies.
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•	
It’s a New Year. Have you checked if your
1
insurance contract is still up to date
and relevant? Avoid being caught empty
handed.
•2 	 Remember it is your duty to insure your
items for their correct values. Avoid being
under insured. Make sure that you read
your policy on under-insurance and the
application of average.
•3


Having
an accident is extremely stressful.
Keep you insurer’s & roadside assistance
numbers on you at all times. They can
help you when you need it most.

•6

 ou will need to prove the existence and
Y
value of any item you claim. Keep invoices,
valuation certificates and receipts in a safe
place.
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WHAT DOES THE OMBUDSMAN DO?
How we can assist you if you have a complaint with your short-term insurer
The Ombudsman for Short-Term Insurance (OSTI)
resolves disputes between insurers and consumers.
We are an independent organisation appointed to serve
the interests of the insuring public and the shortterm insurance industry. Our mission is to resolve

short-term insurance complaints fairly, efficiently
and impartially. We offer a free service to consumers
whose claims have been rejected or partially accepted
by their insurer. We apply the law and principles of
fairness and equity.

WHAT TO DO
Before contacting our Office, we would advise
you to complain to your insurance company
first. It is best to complain in writing. Make sure
that you keep copies of all correspondence
between you and your insurer.
If you are not happy with your insurer’s decision
you can complete our complaint form and send
it back to us either by post, fax or email.

If you would like to lodge a complaint or
require assistance, please contact our Office
by calling

011 726 8900 or 0860 726 890
or download our complaint form via our
website at

www.osti.co.za, click on lodge a

complaint and then click on steps to follow.

WE ARE ON TWITTER

CONTACT US

For the latest and most up to date news, follow us on
@Ombud4ShortTerm
If you would like to be added to our mailing
list, please contact us:
Telephone: 011 7268900
Sharecall: 0860 726 890
Fax: 011 7265501
Email: info@osti.co.za
Website: www.osti.co.za

Follow us @Ombud4ShortTerm
Address:
Sunnyside Office Park, 5th Floor, Building D
32 Princess of Wales Terrace
Parktown, Johannesburg
We welcome your feedback and/or comments.

Copyright:
Copyright subsists in this newsletter. No part of the newsletter may be reproduced, transmitted or downloaded in any form or by any
means without the permission of The Ombudsman for Short-Term Insurance.

7

www.osti.co.za
info@osti.co.za

J7299 - PAPRIKA GRAPHICS / 0860 727 7452

IF YOU HAVE A COMPLAINT?

