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NEW INDEPENDENT BOARD MEMBERS

In order to further ensure the independence of the Ombudsman for Short-Term Insurance, the
Board has been increased to include two new independent Directors. Former High Court
Judge, Advocate John Myburgh S.C. has been appointed as Chairman of the Board and the
other appointment is that of Mr Richard Steyn, a former attorney and editor for the “Natal
Witness” and of “The Star”.
These two appointments bring the composition of the Board to eleven
members, the remaining members comprising of four Insurance
Industry Representatives, four Consumer Representatives and a
representative from the Financial Services Board, the industry’s
regulatory body.
Well known consumer journalist Mrs Wendy Knowler has
been re-elected as the vice-Chairman of the Board. Adv.
Myburgh is currently a member of the Johannesburg Bar
specialising in Commercial arbitrations and mediations and is
also the Chairman of the Board of Directors of the
Ombudsman for Banking Services.

IMPROVED PRODUCTIVITY OF THE
OMBUDSMAN’S OFFICE

During the period January to September the rand value of complaints resolved by the office
in favour of consumers was slightly more than R88 million, which is about R1 million more
than the corresponding period in 2011. The office has also seen a marked improvement in
productivity during the first nine months of 2012. The average
turnaround time to resolve complaints has been reduced to 193
days from 223 in 2011.
Of great concern to the office was the number of complaints
unresolved after 6 months. At the end of 2011 the number
was 1309 but this has now been reduced to 522. The
number of complaints received during the first 9 months
of 2012 was 7210 which is a very slight decrease when
compared to the same period last year.
The Ombudsman, Mr Dennis Jooste, stated that he
expects to see a further reduction in the number of
complaints unresolved after six months and in the
turnaround times. These developments are welcome news
to insurers and consumers alike.
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A note from
the Ombudsman
INTERNATIONAL NETWORK:
OMBUDSMAN SCHEMES (”INFO”)
1. The Ombudsman for Short-term
Insurance attended the annual INFO
Conference in Copenhagen from the 17th –
19th September 2012. One of the objectives
of the organisation is to facilitate
communication between various
Ombudsman Schemes in different
jurisdictions, to discuss matters of mutual
interest and to share information in order
to enhance the services Ombudsman
Schemes provide throughout the world. 23
countries were represented and 20
delegates from South Africa attended.
2. Day one commenced with a presentation on
communication challenges in developing
and in industrialised countries particularly
insofar as this relates to Ombudsman
offices. A representative from the World
Bank spoke about her experience in Asia,
Africa and Latin America highlighting issues
of consumer vulnerability, literacy, trust and
awareness. Also discussed were ways to
improve customer access, to diversify
scheme usage and maximise consumer
communications. It became apparent that
communication was an essential tool to maintain a dispute resolution
scheme status as a trusted office to serve the general public. Separate
working groups were then formed to deal with more specific
communication challenges impacting the banking, insurance and
investment communities respectively. A communications expert also
addressed the meeting and encouraged delegates to present consumers with
clear, honest core messages following principles of simplicity, responsibility,
timeliness and knowledge.
3. Day two dealt extensively with consumer education and literacy. A
recurring theme was the importance of effective financial consumer
protection to restore trust and confidence in financial products and services
which had suffered greatly as a result of the 2008 financial crises. The
problem has arisen from a greater transfer of risk to individuals and
households coupled with financial product complexity and low consumer
awareness of rights and responsibilities and how to access redress
mechanisms. Representatives from various countries explained how they go
about consumer education. Also dealt with in some depth was an
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understanding of the Danish system of external dispute resolution in relation to financial
service products. What emerged was that there were differing levels of independence of
various schemes in different jurisdictions. In this regard South Africa has no cause for
concern when comparing the independence of its Ombudsmen to those of some of its
overseas colleagues.
4. Day three involved a discussion on Ombudsman standards which raised the issue of
whether INFO should establish an agreed list of core principles, standards and
fundamentals. This focused on Ombudsman independence and impartiality in particular.
It became apparent to South African delegates that in some jurisdictions, the perception
was that some Ombudsman Schemes lack independence in the mind of the investing
public. An important debate took place around the topic of the resources necessary to
fund an Ombudsman’s office and the productivity of the office itself. This is particularly
relevant given the growing number of complaints dealt with by Ombudsman’s Schemes
worldwide. It became apparent that sound management and empowering Assistant
Ombudsmen to take decisions are critical for an Ombudsman office to be efficient.
5. Jennifer Price, of the office of the Long Term Ombudsman for South Africa has now
taken over as Chairperson of INFO. The conference for 2013 is scheduled to be held in
Taipei, Taiwan in September 2013. There can be little doubt that our membership of the
INFO organisation is of great importance and needs to be maintained in the future.

DENNIS JOOSTE
OMBUDSMAN FOR SHORT-TERM INSURANCE
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OMBUDSMAN’S ADVICE:
CASE STUDIES

LATE PAYMENT OF PREMIUM
Details Of Claim

The Insured’s View

The insured submitted a claim under his personal lines
insurance policy for a vehicle which was involved in an
accident on 4 November 2011. The vehicle was declared a
write-off by the insurer and the claim was
subsequently rejected by the insurer on the
ground that the insured did not meet his
premium payment for the month of the
incident and therefore did not have cover for
the loss as cover was conditional upon the
payment of the premium for the relevant
period

The insured was of the view that because he had paid his
premium by means of a cash deposit directly to the
administrator on 18 November 2011, he accordingly did
have cover for the month of November 2011. He
therefore required our office’s assistance in the
investigation of the matter on the ground that
he was dependent on this vehicle for the
purposes of earning a living.

The agreed deduction date for the insured’s
premium was the 15th of the month and the
relevant policy wording read as follows:
“General Conditions:
3.

Continuation of cover where premium is payable
by debit order:
a)

d)

The premium is payable in advance. The insured
will have the choice of 3 bank debit order dates for
premium payment, namely the first working day of
the month, or the 8th day of the month (or the first
business day after this, should this day not be a
business day), or the 15th day of the month (or the
first business day after this, should this not be a
business day)
Where the insured’s debit order date choice is the
15th of the month, there will be no further debit
order presented if the first attempt is returned by
the bank, and there will be no cover for that
month.”

The Insurer’s View
The insurer was of the view that as the premium was not
received on 15 November 2011, there was no cover for the
loss which occurred on 4 November 2011. The policy
wording clearly stated that should the insured elect the 15th
day of the month to pay his premium, he would then not
qualify for a grace period and no further attempts to collect
the premium would be made by the insurer. The insurer
accordingly rejected the claim on the ground that the
insured did not have cover for the month of November 2011.
The insurer, however, when responding to the complaint
which had been lodged with our office decided that due to
the insured having been hospitalised for 3 days after the loss
and thereafter had to return to the hospital for treatment on
14 November 2011, they would settle the claim on an
ex-gratia basis by offering the insured 66.67% of the claimed
amount and the insured would be liable for the balance of
33.33%.
The insured rejected the insurer’s offer on the ground that
the vehicle was still financed and he was not able to pay the
shortfall to the finance house as he was not deriving an
income at the time. He, furthermore, could not understand
the insurer’s offer to only settle 66.67% of the claim.
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The Ombudsman’s View
The insurer was requested to provide an
explanation as to why an ex-gratia offer was
made to settle two thirds of the claim. The
insurer responded by saying that the
acceptance of two thirds of their liability was
not based on any specific aspect/proportion but
rather due to the insured’s inability to meet his
obligation to pay his premium due to his incapacity to
generate an income following the accident and the insured
should therefore also bear some responsibility for the loss,
being the 33.33%.
The Ombudsman’s view was that the insurer’s policy
wording was in breach of the Policyholder Protection Rules
(PPR) on the ground that the insurer elected the 15th day of
the month as the deduction date. The insurer disagreed
with this view arguing that by allowing the premium to be
deducted on the 15th of the month, the insurer was, in
effect, already providing the insured with the 15 days grace
period required in terms of the PPR.
A meeting was then held with the insurer to discuss the
matter and the wording of Rule 7.5 of the Policyholder
Protection Rules. Rule 7.5 reads as follows:
“Periods of Grace
An insurer shall ensure that a policy contains a provision for a
period of grace for the payment of premiums not less than 15
days after the relevant due date: Provided that in the case of
a monthly policy, such provision must apply with effect from
the second month of the currency of the policy.”
The Ombudsman’s view was that Rule 7.5 did not state that
the 15 day grace period would only apply depending on the
particular date in the month in which the premium was
being collected. The insurer could therefore not rely on the
fact that by allowing an insured to elect the 15th of the
month as his deduction date that he was, in effect , already
being granted a 15 days grace period. It was therefore
agreed that the insurer’s policy wording was in breach of
the Policyholder Protection Rules and as the insured had
paid his premium by making a cash deposit on the 18th of
November 2011, he had in fact paid his premium within the
15 days grace period and was therefore entitled to cover in
terms of the policy.
The insurer was therefore requested to settle the claim in
full and the insurer agreed.
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CREDIT-SHORTFALL COVER
The insured was involved in an accident and his vehicle was
declared a write-off. The insured claimed from his comprehensive insurer and his underlying claim was settled and the
financier paid.
The financier notified the insured that there was a shortfall
amount owing on the financier’s account. The insured
lodged a credit-shortfall claim against the insurer in terms
of the credit-shortfall insurance policy.
The insurer settled as per the shortfall payout calculation.
The insurer paid an amount of R18 371.71 to the insured’s
financier and the outstanding amount that was due to the
financier was then R3 362.72. The insured contested the
settlement due to the financier and requested the intervention of the office of the Ombudsman.
The insurer explained the shortfall calculation to the office
of the Ombudsman and the insured. The insurer was of the
view that the calculaton was correct and in line with the
policy wording.
The insured was of the view that after the underlying
insurer had settled the claim any outstanding shortfall had
to be paid in full by the shortfall credit insurer. The insured
was not aware of the calculations that had been applied by
the shortfall insurer. The insured confirmed that he never

received the policy wording and the policy was sold to him
through a sales conversation with the insurer’s agent. The
Ombudsman requested the sales conversation from the
insurer to determine if the insured was advised of the
calculations applicable to the shortfall policy at the inception of the policy.
The insurer furnished the Ombudsman with the sales
conversation. In the conversation, the insurer’s agent
explained to the insured that the shortfall cover was for
when the underlying insurer settled the claim and there was
a shortfall on the financier’s account, then the shortfall
insurer would settle that balance. The insurer’s agent failed
to explain that there were calculations applicable to the
shortfall cover in terms of the policy wording.
The Ombudsman pointed out to the insurer that there was a
duty of disclosure at the inception of the policy. It was also
pointed out to the insurer that the calculations of the
shortfall cover were not explained to the insured at the
inception of the policy and that it should have been
explained.
The Ombudsman recommended to the insurer to settle the
insured’s outstanding amount. The insurer elected to make
an offer and the insured accepted the insurer’s offer.

DISPUTE OF FACT
The insured submitted a claim to the insurer alleging that
his tenant had maliciously damaged his property insured.
The insured submitted a complaint to the Office of
the Ombudsman for Short Term Insurance after
his insurer rejected his claim and voided his
policy of insurance from renewal due to the
non-disclosure of material information.
The material information relied on for the
voidance was the ongoing dispute and
litigation between the insured and his tenant
since 2008.
During the investigation of the claim the insurer
found that there had been ongoing litigation
between the insured and his tenant since 2008.
The insured’s tenant denied having damaged the insured
property and submitted an affidavit in which he stated that
it was in actual fact the insured who had damaged the
property in order to claim from the insurer. The tenant had
gone as far as to open a complaint with the police

requesting them to investigate the insured for malicious
damage to property and house breaking.
After having considered all the submissions made
by both parties in this matter, the office was of
the view that the cause of the damage to the
property appeared to stem from the
relationship between the insured and his
tenant. Therefore it was material for the
insured to have advised the insurer of what
was going on between himself and the
tenant and afford the insurer an opportunity
to re assess the risk and to decide whether
they would continue providing cover.
Of importance was the fact that there was a clear
dispute as to who had actually caused the damage and
the Office of the Ombudsman was of the view that a court
of law would be the correct forum to decide on the dispute.
The insured was advised to approach an attorney to assist
him further should he wish to institute legal proceedings
against the insurer.

ADDITIONAL EXCESSES APPLIED CUMULATIVELY
Merits
The complainant submitted an accident claim to the
relevant insurer for damage caused to his vehicle. After
processing the claim the insurer offered settlement in terms
of the policy and deducted different applicable excesses
from the settlement amount. The complainant was
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dissatisfied with the excess deductions and averred that this
was never explained at the inception of the risk or at any
stage during the existence of the policy agreement. The
insurer, in particular, deducted an additional excess in the
amount of R2500.00 because the accident driver was under
the age of 30 years.
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ADDITIONAL EXCESSES APPLIED CUMULATIVELY (CONTINUED)
Insurer

Ombudsman

The insurer’s response indicated that the complainant, at
the time of the inception of this risk, signed a proposal form
wherein the following was asked:

The insurer was able to produce both a signed copy of the
proposal form and to prove that the policy schedule and
wording were forwarded to the complainant. The schedule
in question, furthermore, clearly indicated that the
additional excesses were “applied cumulatively to the basic
excess where applicable”.

“Have the different excess options been explained to you?”
“Have the additional excesses been explained to you?”
The complainant indicated “yes” to both the
aforementioned questions. Furthermore, the complainant
did not contest having received the applicable policy
schedule and wording The applicable schedule relating to
this risk set out the different excesses which might be
applicable in the event of a claim.

In light of the fact that the insurer was able to produce the
documents mentioned above to substantiate their reasons
for the additional excess deductions as well as the fact that
the complainant signed the proposal form, the Ombudsman
supported the manner in which the claim was settled. The
complainant was bound by the applicable terms and
conditions of the policy.

AMBIGUOUS POLICY WORDING
The insured had suffered a loss and lodged a claim in terms
of the Turbo Assembly benefit of their mechanical
breakdown policy with the insurer. The insurer rejected the
claim on the ground that there was no cover as only the
turbo was covered and not the turbo valve.
The list of Components Covered in the policy, at Number 8,
stated:
Turbo Assembly: Original Manufacturer fitted
turbo charger, intercooler and superchargers only.

While there was more than one possible interpretation of
the wording and the wording failed to clearly express the
intention not to cover the loss, the insurer would be the
party who would bear the consequences of such a failure.
The Ombudsman was of the view that the insured should be
given the benefit of the doubt and the insurer should pay
the claim.
The insurer conceded and settled the claim.

In the insurer’s response the word “only” was underlined for
emphasis and the above words were said to mean that there
was no cover as only the turbo was covered and not the
turbo valve. The insurer argued that the valve was a
seperate component of the turbo blower assembly.
In our view the above argument appeared to be based on a
misinterpretation of the meaning of the wording. The
wording clearly did not limit any parts of the turbo and this
would mean that all parts of the turbo (assembly) would be
covered. Secondly, the ordinary meaning of the words would
only mean that “only manufacturer fitted” units would be
covered and not non-manufacturer fitted components or the
so-called aftermarket components or units.
The Ombudsman did not agree with the insurer’s argument.
On the above grounds, it was recommended that the insurer
consider settling the claim on the maximum amount
payable under the Turbo Assembly.
In the alternative, and if our interpretation of the policy
wording was incorrect (which we did not believe to be the
case), the insurer would still be required to settle the claim
in line with the contra proferentum rule. The rule requires
that the policy be interpreted in favour of the insured where
the wording is ambiguous and/or subject to interpretation.

T h e O m b u d s m a n f o r S h o r t -Te r m I n s u r a n c e N e w s l e t t e r

Continue
next page

6
Back to index

OMBUDSMAN’S ADVICE:
CASE STUDIES

AT THE OFFICE
to Valerie Mngadi,
Jane Farnan Secretary
Assistant Ombudsman
Jane joined the Office of the Ombudsman for Short Term Insurance in
August 2012, as secretary to Valerie Mngadi, Assistant Ombudsman.
Prior to joining the Ombudsman, Jane worked as a secretary at an Art
Gallery. Jane also worked as a Personal Assistant at a Health &
Wellness company and as a Personal Assistant in Dublin, as well as at
her family business.
Jane’s hobbies include cooking, reading and walking.

LET’S HEAR IT FOR OSTI
What a few of our complainants have had to say about OSTI recently:
It is with great pleasure I inform you that payment regarding the above matter has been received.
I once again thank you for the professional manner in which the complaint was resolved.
..............
I have sent an email sometime ago thanking the Ombudsman for his sterling work in arbitrating on behalf of short-term
insurance clients. Please know that the case was resolved amicably with the assistance of the Ombudsman.
..............
May I extend a word of sincere gratitude for the speedy and satisfactory manner in which you handled my case. May God
bless you.
..............
Thank you, I do appreciate the service you have provided. It was very professional and I received regular feedback from you.
Thanks again.
..............
Thank you very much. Yes the request was dealt with and I’m now happy. Thank you very much for your effort.

WHAT DOES
THE
OMBUDSMAN
DO?

The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in an independent, impartial, cost-effective, efﬁcient,
informal and fair way.
The Ombudsman is appointed to serve the interests of the insuring public and the short-term insurance industry. The Ombudsman acts
independently of the insurance industry in all complaints. All members of the South African Insurance Association conducting personal lines and
commercial lines business have voluntarily agreed to accept the Ombudsmanʼs formal recommendations.
If you want to lodge a complaint or require assistance please contact the Ombudsmanʼs Ofﬁce by calling 0860 726 890 or visiting our website at
www.osti.co.za where application forms can be downloaded.

CONTACT US If you would like to be added to our mailing list, please contact us on:

Tel: 011 726-8900 Fax: 011 726-5501 or email: info@osti.co.za
For more information on our activities, please visit our website at www.osti.co.za.
We welcome any feedback or comments you may have.
Our new address:
Sunnyside Ofﬁce Park, 5th Floor, Building D
32 Princess of Wales Terrace
Parktown
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Copyright
Copyright subsists in this newsletter. No part of the
newsletter may be reproduced, transmitted or
downloaded in any form or by any means, without the
permission of The Ombudsman for Short-Term
Insurance
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