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A note from
the Ombudsman
1. Firstly let me thank the many individuals
from whom I have received words of
welcome and encouragement during the
ﬁrst few weeks of my new assignment. The
post is challenging but rewarding and I
would hope to do justice to the
expectations of all stakeholders in the oﬃce
of the Ombudsman.
2. Our role is clearly deﬁned by our founding
documentation which was the basis upon
which the regulatory authorities aﬀorded
recognition to the Ombudsman’s oﬃce as a
voluntary scheme in terms of the relevant
legislation. Our mission is ﬁrst and
foremost to adjudicate disputed insurance
claims in an independent, fair and
economical manner based upon the law and
where appropriate by the application of
equitable principles. The independence of
the Ombudsman is non-negotiable. We
hope to be perceived as being neither
pro-insurance nor pro-consumer but
pro-alternate dispute resolution. However,
this oﬃce must never lose sight of an
additional responsibility and that is the
issue of consumer education. Far too many
cases end up in the Ombudsman’s oﬃce
which could have been avoided if
the insured, at the time of negotiating the insurance contract, had been
properly informed of the nature of the product that was being purchased
and the policy conditions involved.
3. My sincere thanks are also due to the dedicated staﬀ of the Ombudsman’s
oﬃce who work long hours under a very substantial work load to aﬀord
eﬀective assistance, free of charge, to policyholders. The recommendations
and rulings of this oﬃce cannot be equated to a judgment of a court of law
as we do not have the privilege of hearing oral evidence and assessing the
credibility of witnesses under cross-examination. Long drawn out disputes
are costly and time consuming for both sides and a sensible approach by all
concerned to eﬀect a speedy settlement is in the interest of all parties.
Hopefully we will contribute signiﬁcantly to the healing of fractured
relationships to the beneﬁt of all and advance the admirable goal of treating
all consumers fairly.
DENNIS JOOSTE
OMBUDSMAN FOR SHORT-TERM INSURANCE
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OMBUDSMAN’S ADVICE:
CASE STUDIES

REGULAR DRIVER
Details Of Claim
The complaint relates to single vehicle accident which
occurred in August 2010 when the insured’s son was on his
way to an event. He swerved to avoid hitting a buck
and then lost control of the vehicle. The claim was
rejected on the grounds of regular driver
misrepresentation.
The Insurer’s View
The insurer advised that the facility and the
risk incepted in December 2005. The
complainant had insured a 2005 Ranger
2500TD motor vehicle.
The complainant’s son phoned the insurer to
submit a claim for damages to the insured
vehicle.
Upon submission of the claim it was established by the
insurer that the son has been the regular driver of the
vehicle since May 2009. Upon further investigation the
following was found by the Assessor.
There has been a previous claim in 2005 were the same
vehicle was involved in another incident and the driver there
was also the insured’s son. It was also discovered that the
complainant had contacted the insurer in May 2009 with the
intention of adding his son as the regular driver of this
vehicle. During the telephonic conversation the
complainant was advised to add his son as a regular driver
should he be using the vehicle more often than anybody else
on a monthly basis.
The complainant conﬁrmed this and proceeded to add his
son as the regular driver on this speciﬁc vehicle. The
complainant’s premium then went up from R559.72 to R1
340 as a result of the facility amendment on the regular
driver. The complainant negotiated a better oﬀer.
The Advisor obtained manager authorization to give the
complainant a 20% discount bringing the premium down to
R1 085.
Only two days later the complainant phoned the insurer
again and advised that his son should be removed as the
regular driver on the vehicle as he would only be driving it
once a week.
The complainant advised that as his son would not be
driving the vehicle often it was not necessary to record him
as the regular driver. The complainant was however
cautioned to record the correct regular driver on this vehicle
as this may aﬀect future claims. The complainant then
conﬁrmed that he would be the regular driver.
The Assessor went further and interviewed the son and the
incident description were conﬁrmed as noted during claim’s
stage.
At the time of the accident the son was 19 years old, in
matric and had recently obtained his driver’s license. He
conﬁrmed driving the vehicle to school at least from
Mondays and Fridays as his parents are very busy at their
shop on those days. He further conﬁrmed that he would
use the vehicle to attend scout meetings on Friday nights
and school sport functions on Saturdays.
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The son had also installed a sound system in the vehicle.
The Assessor interviewed the passengers in the insured
vehicle on the day of the accident and they conﬁrmed that
the insured’s son drove the Ford Ranger often. They, further,
conﬁrmed that he also used the vehicle during school
holidays.
In light of all the evidence that was gathered
by the insurance company they were of the
view that there was a clear
misrepresentation of the regular driver and
therefore the rejection was sound; there was
also a premium prejudice of 104.31%.
The Insured’s View
The complainant advised that the response
from the insurer was confusing, disjointed with
misrepresentation and inaccuracies all done in an
attempt to justify the rejection of the claim.
To add to this confusion there was also the fact that both
the complainant and his son had the same initials and
surname. The complainant conﬁrmed the phone call that
was made as well as the incident that occurred. He also
admitted that it was not his son that submitted the claim
but himself, as the insured on the policy, and that he was
indeed the regular driver under this policy.
He further conﬁrmed that we should investigate these
discrepancies regarding the regular driver issue. According
to his recollection his son was only the secondary driver of
this vehicle.
The Ombudsman’s Views
During the investigation of this claim our oﬃces suspected
that there were various issues that weren’t properly
canvassed and we therefore requested that the Insurer
provide us with all the sales conversations and the relevant
interview that the Assessor had with the complainant.
Upon receipt of same and listening to the conversations we
found that the insured, in this regard had spoken to his
attorney before the Assessor arrived and that he had been
coached on exactly what to say regarding this incident.
However, during the Assessor’s investigation the issue
regarding the regular driver wasn’t canvassed correctly and
we were not satisﬁed with the evidence that the insurer had
provided to rely on the rejection of regular driver. We then
informed the insurer that from the evidence that we had the
insurer had not, on the facts on hand, suﬃciently shown
that there had been a misrepresentation of the regular
driver in this matter. We indicated that the conversation
that we had listened to did not show that there had been an
actual change in the regular driver of this vehicle.
Further, on the regular driver deﬁnition, it indicated that the
regular driver is the person who drives the vehicle most
often in any monthly period and that other people are
allowed to drive the vehicle as long as they have a valid
driver’s license and they do not use the vehicle more than
the regular driver.
We therefore advised the insurer that we were of the
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OMBUDSMAN’S ADVICE:
CASE STUDIES

REGULAR DRIVER (CONTINUED)
opinion, from the conversations and information provided to
us at that point, that the insurer had not, on a balance of
probabilities, provided us with suﬃcient proof that the
regular driver had been misrepresented and had changed.
After careful deliberation the insurer then agreed with our
stance in this matter as it was clear from the Assessor’s
report that they could not justify their reasons. However the
settlement oﬀer that was then made by the insurer was not
accepted by the complainant as he was under the impression
that you could also claim for legal expenses which he had
incurred in disputing this matter. He also wanted to claim
for the diﬀerence between what he owed the bank on the
date of the incident and what the insurer had oﬀered to
settled the bank. In addition, the complainant wanted the
insurer to pay all the storage costs in relation to this matter
as he had had the vehicle towed from insurer’s premises to a
diﬀerent panel beater.
Our oﬃces intervened again and we provided the insurer
with some guidance in this regard and advised them that as
the vehicle was insured for retail value they had correctly
settled on the retail value, however, on the policy schedule
we noted that the canopy was speciﬁcally insured and we
advised that the depreciation of this extra could not be the
same as that of the vehicle. We therefore advised that as
this extra was speciﬁcally insured the option available was
either to settle in accordance with the current replacement
value (new for old) or the insured value should be paid to the
complainant.
We then advised the complainant that in regards to the legal
costs we could not ﬁnd that this policy had the intention of
covering any legal cost incurred in relation to disputing a
rejection. We, further, noted that there was no credit

shortfall option that had been taken out and we could
therefore not agree that the diﬀerence between the
settlement amount from date of loss up until date of
settlement should be paid to the complainant as he did not
have this speciﬁc cover.
After deliberation the insurer came back and agreed to settle
the claim according to our guidelines which the complainant
still did not accept. The reason for this being that he now
had a 3rd party claim against him for the medical expenses
that were caused by this accident. We then went back to the
complainant and advised him that we initially took it upon
ourselves, as the Ombudsman, to argue the matter on his
behalf in light of the circumstances we were provided with.
We had raised a few points with the insurer that they needed
to address before we were satisﬁed with the rejection.
However, that being said, the versions that we had from him,
as the complainant, had not been tested in a court of law and
it therefore fell outside our oﬃce’s jurisdiction to dispute all
the issues at hand. We advised him that we had further
attempted to argue the settlement regarding the canopy and
informed him that the oﬀer currently on the table was in line
with his policy. We also pointed out that at this point in time
we could not advise the insurer to settle any passenger
liability claim when the ﬁrst applicable forum for such a
claim would be the Road Accident Fund.
We therefore informed the complainant that if we did not
receive his feedback regarding the insurer’s oﬀer within a
certain amount of days, we would then proceed to close our
ﬁle.
We received an acceptance of the oﬀer from the complainant
and this claim was settled in full as per our
recommendations.

SMOOTH TYRES AND SUDDEN EMERGENCY
The insured was driving downhill when her brakes suddenly
failed. There was a vehicle in front of her. The insured
swerved out of the road to avoid colliding with the vehicle
in front of her thereby colliding with a tree. The insurer
rejected liability on the ground that the insured vehicle’s
right front tyre was not road worthy. The other three tyres
complied with the legislative requirement pertaining to the
tyre tread depth.

The Ombudsman pointed out that having regard to the
circumstances of the collision, the one smooth tyre had no
causal connection to the collision and the damage to the
insured vehicle. There was no material link between the one
smooth tyre and how the accident had occurred. The insurer
paid the claim in full.

TRAVEL INSURANCE
The insured submitted a claim against his insurer for
medical expenses which related to heart failure
incurred during his journey. The
insurer rejected the claim on the basis that the
complainant was over 69 years of age at the
time of the loss and therefore such expenses
were speciﬁcally excluded in terms of the
policy wording. The exclusion relied on read
as follows:
“e. Cardiovascular, vascular, cerebrovascular
or cardio respiratory or hypertensive
conditions; if you have received medical advice
and / or treatment (including medication) for
hypertension in the six months prior to departure
or where you have attained an age of 69 years.”
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In his application letter to our oﬃce, the complainant
informed that at the inception of the policy he
advised the insurer of his date of birth and he was
never advised of the exclusions pertaining to
persons over the age of 69 years.
The insurer was speciﬁcally requested to
address us on how these exclusions were
brought to the complainant’s attention prior
to the inception of the policy in compliance
with clauses 4.3(c), (d), (e), (g) and (i) of the
Policyholder Protection Rules.
The insurer then elected to settle the claim.
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UNAUTHORISED CLAIMS
The insured, whilst negotiating for the purchase of a motor
vehicle from a dealer, was advised that the vehicle came
with a 2000km or 30 day warranty as part of the purchase
price. The insured was also informed that the vehicle had
undergone a service by the dealer and that the service book
had been stamped by the selling dealership. The particular
service included the replacement of the cam belt on the
engine. The insured was also advised that the vehicle had
been ﬁtted with a new turbo charger and that this
component carried a one year guarantee.
At the time of purchase the insured also purchased a
mechanical breakdown insurance policy. The period of
insurance, in relation to used vehicles, was from the date of
acceptance of the membership application until the expiry
date shown in the certiﬁcate of insurance. The policy
provided for indemniﬁcation up to the limit of
indemnity in respect of certain deﬁned events
occurring within the period of insurance.
Events covered by the policy were loss or
damage to the insured parts speciﬁed, as a
result of breakdown which was in turn
deﬁned as “actual sudden and unforeseen
breaking, collapse or failure of the
insured part”.
Two days after purchasing the vehicle the
insured complained to the dealer about
noises being made by the turbo charger and
the turbo intake system. These complaints
were dismissed by the dealer as being
“normal”. Two weeks later the insured returned
the vehicle with a long list of faults which he required
to be rectiﬁed. The insured was informed by the dealer that
the list would be reviewed and a date for repairs would be
set. The insured however received no further
communication concerning a booking date and after the
insured contacted the dealer some two months later and
created a fuss, an agreement was made to have the vehicle
booked in for repairs. Eventually about two months later
the vehicle was taken to the dealer for inspection. Again the
dealer informed the insured that a date would have to be
determined when the vehicle could be repaired. Four
months later the vehicle was again taken to the dealer and
some ﬁve weeks later the vehicle was eventually returned to
the insured. At that time the insured was informed that the
vehicle was “due for a cam belt service”. This was queried
by the insured.
The insured repeatedly sought particulars from the dealer
concerning the repairs that had been carried out, but the
dealer was not able to provide any supporting
documentation or checklist. The insured described the
condition of the vehicle as being worse than prior to it being
taken in for repairs. Eventually, the insured took the vehicle
to the agents for inspection at which time it was
determined that the cam belt had not, contrary to what had
been communicated to the insured, been replaced. The
water pump also required replacement as it was broken.
The insured then authorized the agents to institute a claim
on his behalf against the insurer in terms of his policy but
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the insurer declined liability on the grounds that there was
“no proof of service or service history”. Later the insured
was informed by the agents that the original dealer “had
paid funds into my account for the repair and that they
would be claiming it back from the insurance company”.
It eventually transpired that three claims had been made
against the insurer by the dealer who had sold the vehicle
without the knowledge of the insured. One of the claims
made was after the insured collected the vehicle from the
dealership. The insured maintained that repairs should have
been carried out in terms of the warranty given to him and
that no claim should have been made against the insurer
and certainly not without his knowledge or consent or prior
authorization. In reality repairs which should have been
carried out by the dealer in terms of the warranty given to
him had been paid in terms of the mechanical
insurance policy.
After investigation the Ombudsman
concluded that whilst claims were indeed
admitted against the policy in an
unauthorized manner and whilst any
claims which the insured may have had
against the dealer should have been
settled by the dealer in terms of the
warranty given to the insured at the time
of purchase, the insured had not in fact
been prejudiced in any way as the defects in
the vehicle were rectiﬁed. In eﬀect the
insurer paid for claims which it should
technically not have met. The nature of the
disputes between the insured and the dealer were of a
contractual nature and fell outside of the ambit of the policy
issued by the insurer. These issues did not impact on the
insurer or its obligations in terms of the policy. The
insurer’s obligations towards the insured in terms of the
policy would only have arisen if an indemniﬁable peril
covered by the policy had operated.
The insurer conceded that the dealer should not have made
any claims on the policy and that the dealer had no
authority to submit claims against the policy on behalf of
the insured. However, the insurer did not wish to pursue
the matter further. The Ombudsman felt that it was up to
the insurer to take the matter up against the dealer
concerned and to decide whether or not steps should be
taken against the dealer, either through the institution of
civil proceedings, or the ﬁling of criminal charges. It was
the insurer not the insured who had suﬀered prejudice. The
insurer informed the Ombudsman that whilst it had decided
not to pursue the matter further against the dealer, it had
implemented additional processes to prevent such
occurrences from arising in the future. The dealer for its
part asserted that the insured was aware of the claims made
against the insurer. It also transpired that the vehicle had
subsequently been written oﬀ as a result of an accident and
was not available for inspection.
In the circumstances the insured’s complaint against the
insurer was dismissed in terms of a formal ruling made by
the Ombudsman.
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AT THE OFFICE
Hannes Bester

Assistant Ombudsman

Hannes obtained a BA LLB degree at RAU in 1995. He then
started his career in the insurance industry in 1996.
In 2006 he joined Absa insurance company in their Customer
Services Department as a customer liaison oﬃcer prior to joining
the Ombudsman for Short-Term Insurance in January 2012.
Hannes enjoys outdoor adventures ranging from canopy touring
to 4x4 excursions. He also enjoys playing golf and any kind of
activity which requires both individual skill and teamwork.
Hannes says: “I look forward to the challenges that the
Ombudsman for Short-Term Insurance presents and will ensure
that this oﬃce is perceived as impartial and neutral to both
insurers and complainants. I look forward to utilising my skills
and experience gained to engage eﬀectively with the insurers
and the complainants.”

Jade Carvalho

Secretary to Adriaan Lombard,
Assistant Ombudsman

Prior to joining the Ombudsman for Short-Term Insurance, Jade
gained experience as a communications specialist in the
corporate social responsibility environment and prior to that as
a web designer and marketing assistant.
Jade says: “I am proud of the work we do at the Ombudsman
for Short Term Insurance, helping people obtain fair outcomes
and understanding how the insurance industry works. The
people I work with share a great work ethic, working with
integrity and compassion.”

LET’S HEAR IT FOR OSTI
What a few of our complainants have had to say about OSTI recently:
Thank you very much for your assistance. You have dealt superbly with my case, the turn around time
in which the matter was resolved was miraculous.
..............
Thank you very much for handling my matter in an eﬃcient and professional manner. you are an asset
to the public at large. thanks once again.
..............
Hereby I am just informing you that the payment of the insurer reﬂects in our bank account this
morning.
I once again want to thank the Ombudsman for the professional way in handling this matter.
..............
Thanks your utmost professional good work done.

WHAT DOES
THE
OMBUDSMAN
DO?

The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in an independent, impartial, cost-effective, efficient,
informal and fair way.
The Ombudsman is appointed to serve the interests of the insuring public and the short-term Insurance Industry. The Ombudsman acts
independently of the Insurance Industry in all complaints. All members of the South African Insurance Association conducting personal lines and
commercial lines business have voluntarily agreed to accept the Ombudsmanʼs formal recommendations.
If you want to lodge a complaint or require assistance please contact the Ombudsmanʼs Office by calling 0860 726 890 or visiting our website at
www.osti.co.za where application forms can be downloaded.

CONTACT US If you would like to be added to our mailing list, please contact us on:

Tel: 011 726-8900 Fax: 011 726-5501 or email: info@osti.co.za
For more information on our activities, please visit our website at www.osti.co.za.
We welcome any feedback or comments you may have.
Our new address:
Sunnyside Office Park, 5th Floor, Building D
32 Princess of Wales Terrace
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Copyright
Copyright subsists in this newsletter. No part of the
newsletter may be reproduced, transmitted or
downloaded in any form or by any means, without the
permission of The Ombudsman for Short-Term
Insurance
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