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Amendments to the Policyholder 
Protection Rules in terms of the 

Short-term Insurance Act 53 of 1998 
(Rule 7.4 of the 2004 Rules) 

New provisions of the Policyholder Protection Rules (PPR) came into effect as of the 1st 
January 2011 after amendments were made to Rule 7.4 of the 2004 Rules which insurers 
need to be aware of and comply with. 

The objective of the amendments is to ensure compliance with standards relating to 
notices and fairness as required in terms of the current consumer protection 
precepts in open and democratic dispensations to ensure a balanced and fair 
approach to decision- making and to give effect to the comments made by the 
Constitutional Court regarding the reasonableness and justifiability of 
time-barring provisions in policies in the matter of Napier v Barkhuizen - 
2007 (5) SA 323 (CC). 

In terms of the new provisions the time bar periods in which representations 
can be made and legal action instituted have been extended. The insured is now 
allowed 90 days within which to make representations after a claim has been 
rejected or to contest the settlement offered by the insurer. This 90 day period cannot 
be truncated or shortened by the insurer.  A decision must be made by the insurer within 45 
days of the representation. In addition, provision is made for a further 180 days for the insured to institute legal 
action. Under the new rules an application for Condonation is possible. This will allow the insured, on good 
cause shown, to still pursue the matter despite the expired period (s).

Insurers are further required to make decisions regarding claims within a reasonable period. While the 
reasonable period will be determined by the specific circumstances, facts and the complexity of the issues 
involved in the claim, once the decision has been taken, it must be communicated to the insured within 10 days.

Reasons must be stated for the decision and the reasons must be detailed enough to include specific facts upon 
which the decision was based. Plain and concise language must be used.  The rejection letter (letter of 
declinature) must also inform the policyholder of their rights to register complaints with the Short-Term 
Insurance Ombudsman and the FAIS Ombudsman. 

The consequences and implications of the provisions and non-compliance therewith include:
• The extension of the prescription period in that it now runs from the date of expiry of the 90 day period 
 allowed for representation. 
• A non- compliant rejection letter may be declared invalid and the insurer would then be required to issue a 
 new compliant one, the effect of which may also be the extension of the prescription and time- bar periods.
• Prescription and policy time-bar periods need to be adjusted to be in line with the latest provisions.
• If no reasons or inadequate reasons are given in the rejection letter, this would also amount to 
 non-compliance. 
• An award for damages resulting from a delayed confirmation of the claim outcome may be made by the 
 Ombudsman where appropriate.   

Table 1 (The table may be used as a guide to ensure compliance).

The above discussion is meant to only serve as a summary of the variations and to alert readers of the amendments 
and is not intended as legal advice. 

 Item  Compliance Standard Tick Box
 No. 

 1 Decision on claim made within a reasonable period?  
 2 Decision communicated to the insured within 10 days?  
 3 Reasons for the decision given to the insured?  
 4 Facts on which decision is based given to the insured?  
 5 Clear and concise language used (for easy understanding by the insured)?  
 6 The insured has been informed of and given 90 days within which to make representations?  
 7 Decision made within 45 days?  
 8 Insured informed of and granted 180 days within which to institute legal proceedings?  
 9 Insured informed of right to alternative dispute resolution mechanisms?   
 10 Insured informed of right to approach and lodge a complaint with the relevant Ombudsman?  
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OMBUDSMAN’S ADVICE: 
CASE STUDIES

The insured company was the owner of Cessna T-210 aircraft 

which was damaged beyond repair whilst being flown by 

one of the directors of the insured to Jeffreysbay.  The 

insured alleged that the flight was a private one by the pilot 

for his own purposes and that the flight took place on a 

public holiday.

The insurer rejected liability for the insured’s 

claim on the ground that the pilot of the 

aircraft, which was not instrument rated, 

had been in breach of the Civil Aviation 

Regulations and that the insured had 

failed to comply with the warranty 

contained in the policy requiring 

compliance  with all air transportation, air 

navigation, airworthiness order and 

requirements.

The aircraft disappeared en route and was later 

found to have collided with a mountain in the 

Baviaanskloof area.  The Civil Aviation Authority’s 

investigation established that the pilot encountered 

instrument meteorological conditions, had lost situational 

awareness and had flown into terrain under controlled 

flight.  The pilot had not obtained a weather briefing prior 

to flying or on route to his destination, was not instrument 

rated and was not experienced in using the navigation 

equipment on the aircraft to navigate safely after bad 

weather conditions.  It appears that the pilot probably saw 

that he was about to enter into fog and low cloud 

conditions, but still carried on in attempting to reach his 

destination and had not broadcasted any emergency call to 

ATC when he experienced potentially hazardous weather 

conditions.  It was also found that the aircraft was operated 

without a valid certificate of airworthiness.

The insured contended that even if the pilot had breached 

the air navigation regulations it was still entitled to be 

indemnified for the loss of the aircraft as in terms of a 

proviso and the air navigation warranty cover would remain 

in full force, but “provided always that the insured and/or 
directors and/or management of the insured has no prior 
knowledge of the circumstances in which the breach has been 
committed and that the agents or servants or pilot acted 
contrary to express instruction laid down by the insured”.

The insurer maintained that the insured, who was one of 

two directors at the company and a 50% shareholder of the 

company, had been in deliberate breach of the Civil Aviation  

Regulations and that his knowledge was to be attributed to 

the company which owned the aircraft.

The Ombudsman, after considering the facts as well as the 

legal arguments as addressed by the parties, concluded that 

there could be little doubt that the pilot of the aircraft had 

failed to comply with the provisions of the conditions of the 

Civil Air Regulations and had acted recklessly.  The directive 

will of the company was to be found in the persons who 

acted as its directing mind and will.  There were two 

directors of the company and it would appear likely that the 

directors were jointly responsible for the management 

of the company.  The aircraft was used by both 

directors, apparently whenever they so wished 

and the company could, through its directors 

acquire knowledge of a state of affairs.  The 

pilot must clearly have been aware of the 

obligations resting upon him as the pilot 

in command of an aircraft when flying in 

adverse weather conditions and also the 

requirements of the policy of insurance 

covering the aircraft.  The onus rested 

upon the insured to establish that the 

factors required for the protection afforded by 

the proviso to the warranty relied upon by the 

insurer were met before the insured was entitled to 

the benefit of the proviso.  The failure on the part of the 

pilot to have observed the requirements of the general 

operating and flight rules, to have carried out proper 

preflight planning, having persisted in continuing with his 

journey when he lost visual ability and was not equipped to 

fly the aircraft was material to the loss.  The insured 

contended that the guidelines for permission to use the 

aircraft for private flights were to obtain consent from the 

other shareholder or director prior to the flight.

In the opinion of the Ombudsman, however, the insured had 

failed to establish any explanations as to how the pilot came 

to be in possession of the keys to the aircraft, or had access 

to the aircraft, or how the fuel put into the aircraft prior to 

his departure had been paid for.  The impression gained 

from the Ombudsman was that the aircraft was in reality 

operated in partnership of the two shareholders and 

directors who were at liberty to use the aircraft when so 

desired.  The insured had also failed to establish that there 

were any expressed instructions laid down as to the use of 

the aircraft, which instructions had been breached by the 

pilot.  The pilot, as a director of the company, had common 

knowledge of the circumstances in which the breach of the 

Air Navigation Regulations had been committed and the 

insured had failed to discharge the onus of establishing the 

requirements for the protection provided by the proviso for 

the warranty to operate.  The pilot, as a director, knew full 

well that the aircraft was being operated without a 

certificate of airworthiness and where it was dangerous to 

operate the aircraft, but he, nevertheless, elected to 

continue with his actions.  The actions of the pilot were to 

be imputed to the insured company.

The Ombudsman consequently dismissed the insured’s 

complaint and upheld the insurer’s rejection of liability. 

DIRECTORS AND AIR NAVIGATION REGULATIONS
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OMBUDSMAN’S ADVICE: 
CASE STUDIES

The insured purchased a 1956 Mercedes Benz 220S motor 

vehicle privately from a fellow classic car enthusiast.  The 

vehicle had to undergo a roadworthy test before it 

could be registered in the name of the insured.  On 

the day that the vehicle was purchased, the 

insured took it to a garage to be serviced and 

later, some ten days after the vehicle had been 

purchased, took it to a garage again for 

inspection “to make sure that the vehicle was in 
good working and running condition”.  The 

insured also attended to the replacement of 

certain simple components on the vehicle and it 

was also taken to an auto electrician for the repair 

of an open circuit to the ignition wiring.  

Some three weeks after he had purchased the vehicle the 

insured took the vehicle for a roadworthy examination.  The 

roadworthy centre which inspected the vehicle picked up 

four items which required rectification before a roadworthy 

certificate would be issued to the insured.  The defects were 

mainly electrical in nature and the rubbers on the front 

sway bar were found to have been worn.  The insured 

thereafter returned the vehicle to the same garage that had 

worked on it previously with an instruction that they attend 

to the rectification of the defects which had been picked up 

when the vehicle was examined by the roadworthy centre.  

At that stage the garage was still awaiting delivery of certain 

parts that had been ordered to repair items on the vehicle 

which were felt to require attention.  These parts were not 

immediately available and had to be imported from 

Germany.  Subsequently the vehicle was returned to the 

insured by the garage.  The insured was informed that all 

the items had been attended to and the vehicle could be 

taken to the roadworthy centre for examination again.  

However, on the same day whilst the insured was driving 

the vehicle in the street outside his home, the brakes failed 

resulting in his colliding into the back of a parked vehicle.  

At the time of the collision the insured was travelling at a 

speed of some 20kms an hour.

The insured intimated a claim against his insurer but 

liability was rejected by the insurer on the grounds that the 

insured had failed in the obligation to “maintain the vehicle 
in an efficient and roadworthy condition”.  The insurer relied 

upon a provision of the policy which required that the 

vehicle “meet the requirements for roadworthiness as set out 
in the Road Traffic Act or any replacement statute” failing 

which “all benefits under this policy in respect of any claim 
shall be forfeited”.  The insurer maintained that the loss was 

“attributable solely to the vehicle’s braking system”.

After the incident the insured took the vehicle to a brake 

specialist for inspection.  It was determined that there was 

no pressure in the brake system and that the brake fluid 

container had run dry as a result of a leak in the master 

cylinder on the braking system.  The vehicle in question was 

not fitted with any warning system and the insured would 

not have had any prior knowledge of the leak in the braking 

system.  There was also evidence of brake fluid having 

leaked from the wheel cylinders on the rear wheels. 

The insured’s vehicle was also inspected by an 

assessor.  The assessor found the vehicle to be 

generally in good condition, but the assessor 

was of the opinion that the collision had arisen 

as a result of “wear and tear” and “due to 
mechanical failure”.  

The insured stated that the vehicle had no 

problems with brakes prior to the accident and 

“that the garage where the vehicle was taken to for 
repairs had not indicated or picked up that there were 

any problems with the brakes”.  The insured had taken 

the vehicle to the garage on more than one occasion to be 

inspected and repaired for the roadworthy examination.  

The roadworthy examination had also failed to detect any 

problems with the braking system.  The issues raised by the 

examiner at the time of the roadworthy examination were 

unconnected with the braking system of the vehicle.

After the matter could not be resolved with the insurer the 

insured appealed to the Ombudsman for assistance.  It 

eventually became necessary for the Ombudsman to make a 

provisional ruling in order to bring finality to the insured’s 

complaint.  In his ruling the Ombudsman examined in detail 

the facts of the matter, the policy provisions and a variety of 

cases concerning the duty to maintain a vehicle in an 

efficient condition.  

The attention of the insurer was drawn to the fact that the 

obligation on the part of the insured to maintain a motor 

vehicle in an “efficient and roadworthy condition” was not an 

absolute one and simply required that the insured take 

reasonable care or steps to maintain the vehicle.  Mere 

negligence on the part of the insured did not suffice to 

establish a breach on the part of the insured of the 

obligation to maintain the vehicle in a roadworthy and 

efficient condition and what was required was recklessness 

or actual knowledge on the part of the insured of the fact 

that the vehicle was not in a roadworthy condition.  

The exclusion on which the insurer relied would only apply 

where the insured had failed to take steps to avoid the 

obvious, but the obligation did not operate where the 

insured had no knowledge of hidden defects and could not 

have known of their existence.  Air would have been 

introduced into the braking system of the vehicle once the 

level of brake fluid in the canister dropped below the level of 

the pipe at the bottom of the canister, resulting in the 

brakes becoming “spongy”, but this would not necessarily 

have occurred immediately.  

In the context of the insured’s complaint, it had to be borne 

in mind that the vehicle was more than 50 years old and it 

was not to be expected that the vehicle would automatically 

THE DUTY TO MAINTAIN A VEHICLE IN A ROADWORTHY CONDITION 
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OMBUDSMAN’S ADVICE: 
CASE STUDIES

The insured conducted business as a transport operator.  
Two of the insured’s vehicles were involved in collisions.  
The insured had taken out goods in transit cover as well as 
carrying his legal liability insurance cover in terms of a 
marine cargo policy covering multi-transit risks.  The insurer 
had settled the insured’s claim for own damage, but 
declined liability for costs claimed by the insured in 
respect of salvage, security, the cost of debris 
removal and also the cost of cleaning the road 
surface after the accidents.  The insured later 
faced a claim from the suppliers of the 
goods which had been transported, 
representing the value of goods stolen 
from the scene of the accident.  This 
claim was settled by the insurer.  The 
insurer’s loss adjustor however advised 
the insurer to reject liability for the other 
elements of the insured’s claim which was 
considered to be “a bit inflated and 
exorbitant”. The insured contended that he 
had been obliged to incur significant cost in 
trying to protect the load from theft and 
vandalism after the persons on the scene had 
become “extremely violent”.  The insured also maintained 
that he had been directed by the local authority to clean up 
the scene of the accident and to remove debris from the 
accident scene.  The insurer also complained that the 
insured had failed to provide the documentary evidence of 
the amounts which it was claiming.

The insured referred the dispute to the Ombudsman.  

The Ombudsman, after reviewing the facts as well as the 
provision of the policy, drew the attention of the insured to 
the fact that the policy was underwritten on the basis of 
indemnity which required that the insured be indemnified 
for actual loss or damage, suffered as a result of a peril 
covered by the policy.  The insured was not entitled to be 

enriched or to profit out of misfortune.  In the context 
of the goods in transport policy, unless there was a 

specific provision that existed to the contrary in 
the policy, the cover granted would not 

extend to the cost of cleaning up an 
accident scene or to the rehabilitation 
costs.  If the insured could establish that 
there was a legal liability on his part to 
reimburse the local authority or any other 
party for the cost of debris removal and 
cleaning up the scene of the collision, the 
insured may be entitled to seek an 

indemnity in respect of such liability in 
terms of the liability section of the policy.  

However, the insured had not established that 
he had any such liability, nor had the insured 

discharged the onus of establishing what cost had 
been incurred in this connection or that the amount which 

was sought to be recovered from the insurer was fair and 
reasonable and had been necessarily incurred.

The Ombudsman consequently dismissed the insured’s 
complaint.     

ACCIDENTS AND DEBRIS REMOVAL

immediately pass a roadworthy test.  Indeed, a purchaser of 
such a vehicle would usually submit the vehicle for testing 
in order to determine what issues required attention.  A lay 
person would not have the facilities available to test a 
vehicle for roadworthiness.  The insured had not used the 
vehicle much after it was returned to him by the garage.  
The brake failure which had been experienced would have 
arisen almost immediately after air was drawn into the 
braking system of the vehicle.  A brake pipe or union may 
have become loose or fractured, resulting in a sudden loss of 
brake fluid, which was not uncommon on older cars.  The 
insured would not have had any advance warning of the loss 
of pressure within the system.  Probably when the insured 
collected the vehicle from the garage, there was still some 
brake fluid in the canister enabling the brakes to operate 
normally, leading the insured to believe that the braking 
system was operating effectively.  

The Ombudsman drew attention to the decision of Pretorius 
v. Aetna Insurance Company Limited 1960 (4) SA 74 (W) where 
the court held that the insured “satisfies the condition and 
acts reasonably if he takes steps to maintain his car in an 
efficient condition at any time  prior to it being in an actually 
inefficient condition”.  The insured was not required to 
guarantee the vehicle will be maintained in an efficient 
condition, but was only required to take reasonable steps so 
to maintain it.  If the insured delegated this responsibility to 
a reputable motor mechanic he had acted reasonably and 
had taken all reasonable steps to maintain the vehicle in an 
efficient condition.  The owner of the vehicle was entitled to 

expect experts who are requested to repair parts of the 
vehicle to inform him of potentially dangerous defects 

which may require repair.  

From the given facts it appeared clear to the Ombudsman 
that the insured had, from the moment he purchased the 
vehicle, taken steps to have the vehicle checked over for any 
defects or faults which were required to be rectified and to 
have the vehicle put through the roadworthy test so that he 
could register the vehicle in his name.  The insured was 
clearly entitled to rely upon information which had been 
provided to him by the garage to which the vehicle had been 
entrusted and also to accept the roadworthy report 
furnished to him by the testing station which contained a 
full list of the defects which were noted at the time of 
inspection and which required rectification for a roadworthy 
certificate to be issued.  The garage had been under a duty 
to inform the insured of any dangerous defects in the 
vehicle but had failed to do so.  

The Ombudsman found that the insurer had failed to 
discharge the onus which rested upon it of establishing that 
the insured had failed to comply with the terms of the 
exception relied upon by it for the rejection of liability.  The 
Ombudsman also found that the insured had taken 
reasonable steps to maintain the vehicle in an efficient and 
roadworthy condition.

After a provisional ruling was made by the Ombudsman the 
insurer accepted liability and indemnified the insured. 

THE DUTY TO MAINTAIN A VEHICLE IN A ROADWORTHY CONDITION 

(Continued)
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Copyright subsists in 

this newsletter. No 

part of the newsletter 

may be reproduced, 

transmitted or 

downloaded in any 

form or by any means, 

without the 

permission of The 

Ombudsman for 

Short-Term Insurance

WHAT DOES THE OMBUDSMAN DO?

The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in 
an independent, impartial, cost-effective, efficient, informal and fair way.

The Ombudsman is appointed to serve the interests of the insuring public and the short-term 
Insurance Industry.  The Ombudsman acts independently of the Insurance Industry in all 
complaints.  All members of the South African Insurance Association conducting personal lines 
and commercial lines business have voluntarily agreed to accept the Ombudsman’s formal 
recommendations.

If you want to lodge a complaint or require assistance please contact the Ombudsman’s Office by 
calling 0860 726 890 or visiting our website at www.osti.co.za where application forms can be 
downloaded.

LET’S HEAR IT FOR OSTI

................................................

What a few of our complainants have had to say 
about OSTI recently:

Thank you very much for dealing with my case in such a professional manner. 

I must congratulate you and your team with your effort and also thank you for 

all your patience. It took us close to two years to solve this matter and it never 

crossed my mind that your team would go into so much detail and effort.

. . . . . . . . . . . . . .

Thanks for your help. I am very pleased with the way the office of the Ombudsman 

handled my complaint. I only got my refund once you contacted the insurance company.

 . . . . . . . . . . . . . .

I would like to take this opportunity to thank you for your assistance and would 

appreciate it if you could convey my thanks and appreciation to Mr Martin.

. . . . . . . . . . . . . .

Thank you for the good service and the effort taken to resolve the matter.We highly 

appreciate the manner and the professional way the complaint has been handled.

John obtained his LLB degree from RAU (University of 

Johannesburg). After he completed his articles he headed 

the civil litigation department at an emerging practice in 

Johannesburg. In the past 6 years John worked in the 

legal departments of 2 prominent insurance companies. 

John is also very knowledgeable about weight training 

and he spends a lot of time in the gym.

John Theunissen
Assistant Ombudsman

AT THE OFFICE
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If you would like to be added to our mailing list, please contact us on:

Tel: 011 726-8900  Fax: 011 726-5501 or email: info@osti.co.za
For more information on our activities, please visit our website at www.osti.co.za.   
We welcome any feedback or comments you may have.

Our new address:
Sunnyside Office Park
5th Floor, Building D
32 Princess of Wales Terrace

CONTACT US


