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OMBUDSMAN’S ADVICE: 
CASE STUDIES

Taryn hails originally from KwaZulu Natal 
where she gained vast experience as a 
medical secretary.   Her knowledge and 
experience took her to Saudi Arabia and 
Cape Town. She has since accompanied 
her husband to Qatar and Kazakhstan 
where she was able to broaden her 
personal assistant skills in the 
educational sector.    She is 
very thankful to leave 
Kazakhstan and to return 
to her home country 
just in time to 
deliver her now 6 
month old 
baby girl.

Taryn Todd

AT THE OFFICE
Secretary to Assistant 
Ombudsman, Dharmita Jogee

Claudia Kampmann (Secretary to Assistant Ombudsman, 
Johan van Rensburg). Claudia 

started her working career as a 
beauty therapist.  She later 

changed direction and 
worked as a personal 

assistant and executive 
secretary.   She worked 

for an advertising/
marketing company 
for the last nine 
years.

Claudia
Kampmann
Secretary to Assistant 
Ombudsman, 
Johan van Rensburg

                                                                   

        that a third of the year  
             is already behind us and 
for most of us it has been a very busy four months.  I trust that 
everyone is refreshed after the holidays and ready for the challenges 
that the rest of the year may hold. 

This new term will start with some excitement for the Office of The Ombudsman. We will be moving 
to new premises on 27 May 2011. Please note that our office will be closed for business on Friday, 
27 May 2011 and will reopen for business on Monday 30 May 2011. Our new address will be:

Sunnyside Office Park, 5th Floor, Building D, 32 Princess of Wales Terrace, Parktown

Our contact details will remain the same: Tel: +27 (0) 11 726 8900, Fax: +27 (0) 11 726 5501,
Share Call: 0860 726 890 or alternately Email: info@osti.co.za 

The launch of the Ombudsman’s Annual Report will be held on 20 May 
2011.  The winner of the Isabel Jones Ukusizana Award 2010 will also be 
announced on this day.  This award was introduced in 2007 to recognise 
Insurers’ commitment to consumer excellence.  It is based on the 
following criteria: Speed of responses from Insurers; Thoroughness of 
these responses; Level of cooperation with the office; Application of 
fairness and equity and Complaints finalised within 6 months.

Good luck to all the Insurers who went the extra mile in order to achieve 
this award. 

A few recent and interesting case studies have been included in this 
newsletter and I hope that you will find these beneficial. Make sure 
not to miss the article on “Insurer hiding behind Chinese walls.

Regards

Wynand van Vuuren
Senior Assistant Ombudsman
The Ombudsman for Short-Term Insurance
wynand@osti.co.za
Tel: 011-726-8900 / Fax: 011-726-5501

It is unbelievable
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The Insured was involved in a motor vehicle accident 

and lodged a claim with the Insurer for the accident 

damage.  According to the assessor the vehicle was 

uneconomical to repair and was therefore written 

off.

The Insured had the vehicle Insured for the 

market value.  The dispute arose when the 

Insurer deducted an additional amount from 

the listed market value due to the accident 

history of the vehicle.  The Insured did not 

accept the settlement offer and approached the 

Office of the Ombudsman.

After further investigation the Ombudsman discovered 

that the Insurer had previously settled an accident 

claim on the same vehicle.  The Insurer admitted that 

the repairs done by their approved repairer was of 

outstanding quality but argued that the mere fact that 

previous repairs had been done to the vehicle justified 

the 20% deduction from the listed market value of the 

vehicle.

The Insurer was referred to the purpose of short term 

insurance, namely, that the Insured must be 

indemnified after having suffered a loss.  If their 

argument that previous repairs done to the vehicle 

will automatically decrease the value of the 

vehicle was accepted, then, the Ombudsman 

pointed out, the Insured had not been 

indemnified by the Insurer when the claim 

for the repairs to the vehicle had been 

carried out.

It was, however, pointed out that previous 

repairs of a substandard quality would influence 

the value of the vehicle and in these circumstances an 

additional deduction due to the poor condition of the 

vehicle would be justified.

The Ombudsman ruled that in circumstances where 

the vehicle was in a perfect condition prior to being 

written off the Insurer would not be allowed to make 

any additional deductions from the settlement due to 

previous repairs that had been done to the vehicle.

The Insurer duly settled the claim in full.

OMBUDSMAN’S ADVICE: 
CASE STUDIES

THE INFLUENCE OF PREVIOUS REPAIRS ON THE INSURED VALUE

CHINESE WALLS: BANKS AND INSURERS

The Insured purchased a home in Glennwood, Durban 

and financed the purchase of the property by taking 

out a home loan secured against a mortgage bond.  In 

November 2007 the Insured’s residence was 

destroyed by a fire.  The Insured reported the 

matter to the home loan division of the bank 

which had provided the mortgage bond and 

was informed that a claim would be filed 

against the bank’s in-house insurance 

company.  A few days after the loss the 

Insurer sent out an assessor to inspect the 

property.  Thereafter the Insured heard nothing 

further.  Enquiries made with the bank and the Insurer 

indicated that the matter was being investigated.

At the time of the loss the property was occupied by 

tenants.  During the course of enquiries made by the 

Insured, one of the tenants confirmed to the Insured 

that he had accidently started the fire which 

destroyed the property.  The Insured then raised with 

the bank the question of the bond repayments.  The 

Insured was informed that “the insurance would pay 

us or reimburse us for any loss in income to the 

property, in order to allow us to pay for the bond until 

the house is rebuilt”.  As the house had been totally 

destroyed and was no longer capable of being 

occupied, the Insured advised the bank that he 

would not be able to maintain the bond 

payments until the property was re-instated.

At the end of December 2007, some six 

weeks after the date of loss the Insured 

received a phone call from the bank’s legal 

department enquiring as to why the Insured 

had failed to pay the bond installments.  The 

position was explained to the bank who undertook to 

communicate with the Insurer concerning the matter.

By the end of February 2008 the Insured had heard 

nothing further from either the bank or the Insurer 

and at that stage decided to seek legal advice.  After 

the Insured’s legal representative had contacted the 

Insurer they were advised that liability for the claim 

had been rejected.  Upon further enquiry it appears 
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OMBUDSMAN’S ADVICE: 
CASE STUDIES

CHINESE WALLS: BANKS AND INSURERS (CONTINUED)

that the Insurer had sent the letter of rejection to the 

burnt out house which was not inhabited by anyone.  

Despite repeated attempts on the part of the Insured’s 

legal advisers to obtain clarification regarding the 

status of the claim, or to obtain a copy of the rejection 

letter, but nothing was forthcoming.  Eventually in 

desperation the Insured turned to the Ombudsman for 

assistance.

After the Ombudsman took the matter up with the 

Insurer, the Insurer later conceded that it had “made 

an incorrect decision to reject the claim” and that 

“the claim should have been entertained as soon as it 

was reported”.  The Insurer undertook to instruct “the 

claims administrators on this claim to ensure that the 

assessor that was appointed obtain the correct 

quotations for us after which we will pay into the 

client’s bond account the amount less the excess of 

R500-00”.  Later the Insurer informed the Ombudsman 

that a consulting engineer had inspected the property 

and was of the opinion that the debris from the roof 

would need to be removed along with the damaged 

contents to allow a close inspection of the floor and 

foundations.  Two months later the Ombudsman was 

advised “that a quantity surveyor has been appointed 

to the claim and once the quantum of the claim is to 

hand we will advise our offer to the client”.  

Eventually, some three months later, the Insurer made 

an offer of settlement to the Insured which included 6 

months loss of rental income.  The Insured was not 

happy with the amount offered and further 

negotiation then took place through the office of the 

Ombudsman on the indemnity to be provided.  Three 

months after the offer of settlement had been made, 

the Insured contacted the Ombudsman stating that he 

had now learned that the bank had “collected the 

money and kept quiet about it”.  It also appeared that 

the bank had in the meantime, without reference to 

the Insured, instituted legal proceedings against the 

Insured arising out of the non-payment of the bond 

installments.  A summons had been served at the 

unoccupied residence and after a default judgment 

had been obtained, the house was sold in execution.  

One year after the loss had arisen, the Ombudsman 

eventually obtained confirmation from the Insurer 

that two payments had been made by it into the 

Insured’s bond account and that it had “recently 

discovered that the property was attached and sold in 

execution by the bank”.

The Insured again appealed to the Ombudsman for 

assistance pointing out that he had never agreed to a 

settlement with the Insurer and that the bank was at 

all times aware of the fact that a claim had been 

submitted to the Insurer and following upon the 

referral of the matter to the Ombudsman, that the 

Insurer had admitted that it was liable to indemnify 

the Insured for the loss suffered.  The Insured felt that 

he was entitled to be compensated for the loss of the 

property.  After the matter was taken up by the 

Ombudsman with the Insurer again it appeared that 

the Insurer had unilaterally calculated the indemnity 

to be provided by applying “average” to the claim and 

that the value of the claim as determined by its loss 

adjuster had been paid into the Insured’s bond 

account.  The nett result was that there was a 

short-fall on the outstanding debt due to the bank 

after taking into consideration the value paid by the 

Insurer and the amount received for the property at 

the sale in execution.  The bank persisted with legal 

proceedings against the Insured to recover the 

short-fall.  The Insurer denied that it was liable to 

compensate the Insured for the consequences of any 

legal proceedings being instituted by the bank against 

the Insured, on the basis that the bank was a separate 

legal entity.  

The Insured thereafter filed a complaint with the 

Banking Services Ombudsman concerning the conduct 

of the bank.  The Insured argued that it had been 

premature for the bank to institute legal proceedings 

against him when there was a pending dispute before 

the office of the Ombudsman and especially after the 

bank had known that the Insurer had accepted that it 

had incorrectly rejected liability.  The Insured’s 

approach to the Banking Services Ombudsman met 

with no success, the Ombudsman adopting the 

viewpoint that the bank had been within its rights to 

institute legal proceedings against the Insured.
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OMBUDSMAN’S ADVICE: 
CASE STUDIES

CHINESE WALLS: BANKS AND INSURERS (CONTINUED)

The Insured again appealed to the Ombudsman for 

Short-term Insurance for assistance on the basis that 

the predicament in which he found himself was due 

solely due to the conduct of the Insurer and its 

negligence.  The Insured also felt that he had dealt 

with a Financial Services Group who at the time the 

home loan was taken out, had assured him that it 

would see to it that the house was Insured correctly 

and that he had the peace of mind which came with 

dealing with an integrated and leading Financial 

Services Group.

The Ombudsman drew the Insurer’s attention to the 

provisions of the General Code of Conduct for 

Authorised Financial Services Providers and their 

Representatives, promulgated in terms of Section 15 of 

the Financial Advisory and Intermediary Services Act 

No. 37 of 2002.  In terms of the general provisions of 

the code, which applied to the Insurer and any 

registered financial services provider, financial services 

provided to the Insured were, at all times, to be 

provided “honestly, fairly, with due skill, care and 

diligence and in the interest of clients and the 

integrity of the financial services industry”.

The conduct of the bank and the Insurer fell well short 

of these requirements in virtually every respect.  The 

Insurer, on its own version, had acted negligently in 

its dealing with the claim whilst the bank had simply 

ignored the background to the Insured falling into 

default and despite being aware of the fact that the 

dispute with the Insurer had been referred to the 

Ombudsman to consider, had simply proceeded 

against the Insured without any regard to the 

consequences for the Insured.  The bank had failed to 

act in the interests of its client or the integrity of the 

Financial Services Industry.  Both the bank and the 

Insurer had also not had regard to the reasonable 

requests or instructions of the Insured, nor had the 

Insured, prior to taking out the policy, been provided 

with the information set out in Clause 7 (1) of the 

Code.  The Insurer was in effect trying to hide behind 

an artificial distinction between itself and the bank 

notwithstanding the fact that they were both 

members of the same Financial Services Group who 

both had knowledge of the interests of the other in 

the outcome of the claim.  This was evidenced by the 

Insurer’s paying over the proceeds of the claim to the 

bank and in treating the bank as its creditor.  The 

Insurer was in fact attempting to hide behind a “thinly 

disguised Chinese wall”.

The Ombudsman also drew attention to the fact that 

the Insurer had not complied with the requirements 

of the Policyholder Protection Rules in relation to the 

rejection of liability for the claim and had not advised 

the Insured of his right to approach the Ombudsman 

for assistance.  The Insured was entitled, as of a right, 

in terms of Policyholder Protection Rules to approach 

the Ombudsman for assistance or advice “on 

complaints in respect of claims and other matters 

which have not been satisfactorily resolved”.  For the 

bank to not await the outcome of the investigation 

into the matter by the Ombudsman and simply to 

proceed with legal proceedings, against the Insured 

and to sell the property in execution when it must 

have been obvious to the bank that it was unlikely 

that the Insured had acquired knowledge of the legal 

proceedings having regard to the method of service of 

the Summons, was to act in bad faith and to frustrate 

the Insured’s rights to seek redress through the 

Ombudsman.  The Insured was also entitled to 

assume, that once the dispute had been referred to 

the Ombudsman, all the interested parties, which 

included the bank and the Insurer, would await the 

outcome of the Ombudsman’s investigation and 

would not resort to other measures.  It was highly 

prejudicial to the Insured to have to fight litigation 

against another arm of the same financial services 

provider whilst at the same time attempting to resolve 

the issues with the Insurer through the Ombudsman, 

particularly in circumstances where had the Insurer 

acted correctly from the beginning, the Insured would 

not be in default of any obligations to the bank and no 

legal proceedings would have been necessary.

After discussion with the Insurer, the Insurer agreed 

to review the matter and ensure that the Insured was 

properly indemnified in terms of the policy and 

furthermore, to compensate the Insured for the loss 

of the property.
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OMBUDSMAN’S ADVICE: 
CASE STUDIES

MATERIALITY OF SECURITY REQUIREMENTS

The Insured was the victim of an armed robbery at his 

home.  The Insured was subjected to a particularly 

harrowing ordeal when he was confronted by 5 

armed robbers as he got home and was kept 

hostage for a period of two hours during 

which time he was repeatedly assaulted.  All 

the Insured’s valuables were stolen from his 

home.  He was tied up and later abandoned.  

The Insured lived within a security complex.  

His vehicle was later recovered but none of the 

stolen items was ever recovered.

The Insured submitted a claim against his Insurer for 

the lost items but liability was rejected by the Insurer 

on the grounds that the Insured had failed to notify 

the Insurer of a change in his address.  The Insurer 

stated that it was not made aware by the Insured of 

his new address and relied upon a misrepresentation 

stating that if it had been aware of the new risk 

address, it would have applied a different rating and 

different underwriting measures to the risk.  The 

Insurer maintained that there had been “a change 

from his previous risk from a security perspective”.  

The Insured had previously resided at the Centurion 

Golf Estate which had a full range of security 

measures with guards in place and moved into an 

adjoining complex which, according to the Insurer, 

only had one guard that patrolled and “there are still 

extensive building activity of new homes”.

The Ombudsman, after reviewing the policy 

documents pointed out to the Insurer that before it 

could rely upon a misrepresentation as a basis for 

avoiding liability, it had to be established that the 

misrepresentation was material.  On the Insurer’s own 

version the Insured’s proposal would still have been 

accepted but at “a different rating and underwriting 

measures”.  The Insurer however had not specified the 

different rating or security measures referred to, nor 

had it demonstrated that it had suffered any prejudice 

in relation to the premium that it received.  In any 

event, if a material misrepresentation was established, 

the Insurer’s remedy would be voidance of the policy 

ab initio, and not the rejection of liability for the 

claim.

The Ombudsman pointed out to the Insurer 

that it could not underwrite at claims stage 

by applying hindsight and that even if there 

was a change in risk address, the Insurer had 

to demonstrate that this was material to the 

loss and that it had been prejudiced by the 

Insured’s conduct.  The Insured was the victim of an 

obviously carefully planned armed robbery and was 

held up at gun point.  His attackers had escaped 

through the security gates at the main entrance of the 

complex which were guarded.  On the facts available 

it was difficult to understand how the absence of 

burglar bars or other security measures, could have in 

any way influenced the outcome.  To suggest that 

there was greater security at the Centurion Golf Estate 

where the Insured had previously resided and that this 

would have prevented the incident from arising, was 

nothing more than speculation.  The Insured stated, 

and this was not contradicted, that the new complex 

into which he moved, had security fences, 24-hour 

guarding at the gate, patrolling and measures such as 

burglar bars.  No amount of security devices or 

measures would have prevented the Insured from 

becoming the victim of a vicious armed attack and the 

Insured had no option but to comply with the 

demands made by his attackers.  When viewed as a 

whole, the Ombudsman was of the opinion that the 

change in risk address could not be said to have 

materially affected the risk of the Insured becoming 

the victim of an armed attack and that the alleged 

absence of security measures was in no way material 

to the loss suffered by the Insured.

The Insurer subsequently agreed to accept the views 

of the Ombudsman and the Insured’s claim was 

settled.
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Copyright

Copyright subsists in 

this newsletter. No 

part of the newsletter 

may be reproduced, 

transmitted or 

downloaded in any 

form or by any means, 

without the 

permission of The 

Ombudsman for 

Short-Term Insurance

If you would like to be added to our mailing list, please contact us on:

Tel: 011 726-8900  Fax: 011 726-5501 or email: info@osti.co.za

For more information on our activities, please visit our website at 

www.osti.co.za.   We welcome any feedback or comments you may have.

WHAT DOES THE OMBUDSMAN DO?

CONTACT US

The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in 
an independent, impartial, cost-effective, efficient, informal and fair way.

The Ombudsman is appointed to serve the interests of the insuring public and the short-term 
Insurance Industry.  The Ombudsman acts independently of the Insurance Industry in all 
complaints.  All members of the South African Insurance Association conducting personal lines 
and commercial lines business have voluntarily agreed to accept the Ombudsman’s formal 
recommendations.

If you want to lodge a complaint or require assistance please contact the Ombudsman’s Office by 
calling 0860 726 890 or visiting our website at www.osti.co.za where application forms can be 
downloaded.

What a few of our complainants have had to say about OSTI 
recently:

I thank you once again, the service of the STI Ombudsman’s office has been 

excellent.

. . . . . . . . . . . . . .

I want to thank you for your assistance to solve our problem with the insurance 

company. We received professional assistance from you. We really appreciate 

your assistance to solve this problem. I want to give you the highest 

rate, please fill it in on my behalf.

 . . . . . . . . . . . . . .

Thank you for attending to my complaint in the manner that you did. 

My problem has since been resolved and I received the due payment 

from the Insurer. Big ups to The Ombudsman for Short Term Insurance

. . . . . . . . . . . . . .

I wish to extend my gratitude to the Ombudsman for their outstanding service 

and assistance in this grievance. It made a terrible situation bearable and restored my 

faith in knowing that there is actually a solid system in place to aid other individuals 

in a similar position.

. . . . . . . . . . . . . .

Thanks a million for your valuable  and professional service you  provided.  I  cannot 

believe that I will have my car back and fixed after  9 months. Your contribution and 

dedication in ensuring customer satisfaction is highly appreciated, you  have done an 

excellent job.

LET’S HEAR IT FOR OSTI


