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The Ombudsman for Short-term Insurance wishes all policyholders and insurers a 

safe, restive and crime free year-end holiday.  2010 has been a difficult year for many 

consumers, particularly those with high levels of indebtedness, which has often 

made it difficult for them to maintain insurance premium payments.  If you are 

currently battling to maintain premium payments on your short-term insurance, do 

not simply default or allow your policy to be cancelled.  Rather engage with your 

broker or insurer in an endeavor to restructure your policy to accommodate your 

circumstances and tell your insurer about your difficulties.  The Ombudsman urges 

all policyholders to exercise extreme caution over the holiday period in preventing 

losses or accidents and to protect themselves from becoming victims of crime.  

Ensure that your vehicle is in a good roadworthy condition before undertaking 

any journey and make sure that you comply with any special requirements of 

your policy at all times.  Particular attention should be paid to the security 

requirements contained in motor vehicle and householder policies of 

insurance.  

If you are unfortunate enough to meet with an accident or other misfortune, 

notify your broker or insurer immediately and co-operate fully with the 

insurer in its assessment of your claim.  This will avoid many problems later 

on.

The Ombudsman says that signs are positive for an improvement in economic 

conditions in the country in 2011 and for increased levels of employment which will 

impact positively on the insurance industry.

Brian Martin

The Ombudsman for Short-Term Insurance

The Annual Conference of the International Financial Services Ombudsman 
Network (INFO 2010) was held in Cape Town.  The conference was well 
attended with delegates from 23 countries attending the event.  A very large 
delegation with South African representatives, representing all sectors of the 
insurance industry also attended.  Some of our members accepted the 
invitation to send representatives to the conference.

The Ombudsman for Short-term Insurance was represented by four persons; 
the Ombudsman, the General Manager and two professional assistants. 

Presentations were made by various people on a wide range of subjects 
although the fall-out from the global economic crisis precipitated by the 
sub-prime mortgage debacle in the US in 2008 still featured prominently.  Of 
particular significance, in relation to the Ombudsman’s landscape in South Africa, was a 
presentation by Prof. Tania Woker, the Chairperson of the FSOS Council.  
A number of breakaway workshops were also held focusing on specific topics and 
events.  The Ombudsman for Short-term Insurance, in conjunction with Mrs. Karin 
Stevens, the Financial Services Ombudsman of New Zealand, addressed an insurance 
focused workshop on the problem of fraud, providing a South African perspective to 
the growing problem of organised crime within the insurance industry.  Arising out of 
this presentation and following upon requests for copies of the presentation 
delivered, the Ombudsman considerably reworked this paper which has been 
distributed to a wide range of stakeholders, including the industry.  

The conference in 2011 will be held in Vancouver, Canada, and promises to be of a very high 
standard.

Feedback on the Annual Conference 
of the International Financial Services 
Ombudsman Network (INFO) - 
Cape Town, 2010

Year-end Message
from the Ombudsman for 

Short-Term Insurance
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[1] I have been requested to draw an opinion on the possible 
requirement in South African insurance law of a causal link 
between an insured’s breach of a term in an insurance 
contract and the loss giving rise to a claim under that 
contract and on the need for an insurer to establish such a 
link before it may rely on such a breach in order either to 
avoid liability for that particular claim or to resile from and 
cancel the contract more generally.

[2] By way of a general background to the type of contractual 
terms in question, it should be recognised that insurers are 
in the business of taking over risks from individual insured 
and spreading those risks amongst a group of such insured. 
The risks involved are the risks (chances) of the occurrence 
of a loss and thus of the institution of a claim against the 
insurer. And central to insurance business and its inherent 
activities such as underwriting and rating is the insurer’s 
knowledge of and control over the risks it takes assumes.

[3] Insurers attempt to acquire knowledge of the individual 
risks to be transferred to them by eliciting information from 
prospective insured as to nature of those risks. They have 
also come to rely on the insured not only correctly 
representing the nature and extent of his risks (and 
warranting, by way of an affirmative warranty, the 
correctness of his representations), but also disclosing to it 
any relevant information concerning the risks.

[4] Insurers also attempt to limit their exposure to such risks 
by excluding certain perils (causes of loss) from the cover 
they provide or by narrowly circumscribing the perils that 
are covered.

[5] And insurers further attempt to exercise some control 
over and to diminish the risks they take over from the 
insured by in turn controlling the post-contractual conduct 
of individual insured that may have a bearing on (that is, 
that may increase or decrease) the risks.

[6] In this regard they impose certain obligations on the 
insured to act in a certain way so as to reduce their exposure 
to the risks taken over. This is done by inserting terms into 
the insurance contract (either directly or by way of 
reference) in which the insured undertakes to act in a 
certain way or not to act in a certain way, often in 
connection with the object of risk.

Thus, in motor-vehicle insurance policies it is common for 
the insured to undertake to keep the insured vehicle in a 
roadworthy condition, or to park it in a locked garage at 
night, or to have some kind of anti-theft device fitted, or not 
to use it or to use it only for certain purposes.
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[7] Often referred to as promissory (or continuing) 
warranties, these terms invariably make compliance with 
them a ‘condition’ (often, a ‘condition precedent’) for the 
insurer’s liability on the particular insurance contract if not 
for the validity of the contract itself. Put differently, if these 
terms are not by their nature or the nature of their 
subject-matter already such, they are by (express or tacit) 
agreement between the parties turned into fundamental 
(essential or vital) terms (and are often declared to form the 
‘basis’) of the insurance contract.

Any breach of such a term, even if minor and incidental, will 
entitle the insurer to resile from or cancel the contract as 
from the time of such breach (on the nature and creation of 
insurance warranties, see generally MFB Reinecke, Schalk 
van der Merwe, JP van Niekerk & Peter Havenga General 
Principles of Insurance Law (2002) in par 359).

[8] In English law, whence the practice and also the 
terminology of insurance warranties and conditions 
precedent were taken over into South African insurance law 
(see Reinecke et al in par 357 and, eg, Lewis Ltd v Norwich 
Union Fire Insurance Co Ltd 1916 AD 509), an exact and strict 
compliance with such terms is required from the insured.

[9] Thus, in line with English law, it is no excuse for the 
insured that (see Reinecke et al in par 364):
 
· the term in question has no bearing on (ie, is immaterial  
 to) the risk taken over by the insurer (this is one of the  
 main reason why insurers came to rely on the warranty  
 technique in case of affirmative warranties rather than on 
 misrepresentation where materiality (unlawfulness) is a
 common-law requirement and thus involves a more
 onerous burden of proof);
· that the insured’s breach of the term occurred innocently 
 (without fault), mistakenly, in ignorance, in good faith, or 
 unavoidably (such as where there was an impossibility of 
 performance for the insured); and
· that the breach of the term has no bearing on (did not 
 cause or contribute to) the occurrence of the loss giving 
 rise to the claim against the insurer.

[10] There has been some amelioration of this position in 
South African law. This has come about in one of three ways.

First, materiality is now statutorily required of any incorrect 
representation, ‘whether warranted or not’ (see s 53(1) of the 
Short-term Insurance Act 53 of 1998). However, this 
requirement has been held to apply only to affirmative 
warranties (involving ‘representations’ to the insurer as to 

“REQUIREMENT OF A CAUSAL LINK BETWEEN THE 
INSURED’S BREACH OF A TERM IN THE INSURANCE 
CONTRACT AND THE INSURED’S LOSS”

IN MY OPINION

Office Closure
The Office of the Ombudsman for Short-Term Insurance will be closed from mid-day on 
Wednesday 22 December 2010 and will re-open on Monday 3 January 2011.  We wish you and 
yours all the very best over the festive season and thank you for your support during the year!

Office Closure .................................................................
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an existing or past state of affairs) and not to promissory 
warranties (which relate to a future state of affairs). That is 
so given that such warranties do not involve any 
(pre-contractual) ‘representation’ by the insured to the 
insurer and the untruth of such a representation, but a 
contractual undertaking by the insured to the insurer to do 
something or to refrain from doing something in the future 
and after the conclusion of the insurance contract and the 
non-compliance with such an undertaking (see South African 
Eagle Insurance Co Ltd v Norman Welthagen Investments (Pty) 
Ltd 1994 (2) SA 122 (AD); Reinecke et al in pars 367 and 369).

Secondly, the effect of warranties may be cut down by 
judicial interpretation. Thus, a court may interpret the 
warranty narrowly and strictly and conclude that
· there has been no breach by the insured (here the 
 difference between relative and absolute warranties may 
 be crucial in that in the case of the former the insured is 
 required only to have acted reasonably and substantial 
 compliance suffices: see Reinecke et al in par 363); or
· that a particular term is not a warranty (a fundamental 
 term) but, for instance, a term descriptive of risk so that 
 the insurer merely incurs no liability or is not at risk only 
 for as long as the insured is in breach of the term); or
 
· that the warranty is not one of fact but one of knowledge 
 or opinion, in which case the absence of the professed 
 knowledge or opinion (that is, the presence of bad faith) 
 on the part of the insured is required for the warranty to 
 have been breached (see Reinecke et al in par 362).

Thirdly, the insurer may by its conduct be taken to have 
waived compliance with or the breach of a warranty 
(something no longer possible in English law where a breach 
of warranty is now taken to lead to the automatic 
termination of the insurance contract and the discharge of 
insurer and not merely to entitle it to an election to resile 
from the contract) or it may be estopped from relying on 
such a breach (see Reinecke et al in par 364).

[11] The question pertinent to this opinion is whether there 
has been any amelioration in South African law when it 
comes to the absence of any need for a causal link between 
an insured’s breach of a term in the insurance contract and 
his loss.

[12] It should be stressed, at this stage, that this causal link, 
between breach and loss, should carefully be distinguished 
from
· the causal link required between the (insured) peril and 
 the loss;
· the causal link required between the insured’s incorrect 
 representation and insurer’s conclusion of insurance 
 contract on the terms it did (that is, the requirement of 
 inducement); and
· the relationship between the fact or information  
 misrepresented or not disclosed by the insured and the 
 risk to be taken over by the insurer (that is, the 
 requirement of materiality).

[13] In English law the courts have consistently held that 

there is no need for any causal connection between the 
insured’s breach of a fundamental term (such as a 
promissory warranty) and the event insured against, that is, 
the loss; the breach does not have to cause or even 
contribute to the loss.

Thus, to continue with the examples from the realm of 
motor-vehicle insurance referred to earlier, the fact that the 
insured failed to keep the insured vehicle in a roadworthy 
condition as he had undertaken to do, amounts to a breach 
of the relevant term entitling the insurer to escape liability 
even if the vehicle was stolen or damaged in a hailstorm 
where it was parked, and even if the insured had rectified 
his breach (rendered the vehicle roadworthy) by the time 
the vehicle was involved in an accident. Likewise, if the 
insured on occasion fails to keep the insured vehicle in a 
locked garage at night as he had undertaken to do, that 
amounts to an actionable breach of the relevant term even 
if the vehicle was later stolen from the locked garage, or 
even if it was damaged in an accident on the road.

[14] Two pertinent examples of the application of these 
principles are provided by a couple of early English 
decisions. They have been chosen for comparative purposes 
which will become clear shortly.

[15] The first English decision is that in De Hahn v Hartley 
(1786) 1 Term Rep 343, 99 ER 1130.

It concerned an insurance on a ship and her cargo (that 
included slaves) on a voyage from Africa to the West Indies, 
the ship being warranted to ‘[s]ail from Liverpool with 14 
six-pounders ..., 50 hands or upwards; copper-sheathed’ (at 
344, 1130). However, she sailed from Liverpool with only 46 
hands on board, taking on a further six hands at an 
intermediate English port on the isle of Anglesea after some 
6 hours’ sailing. When subsequently lost by enemy capture 
off the coast of Africa on the high seas, though, she had 52 
hands on board.

The Court held that the warranty had to be strictly and 
literally (and not merely substantially) complied with. As the 
ship here had sailed without the required number of men, 
the warranty had been breached and (as the policy was as a 
result ‘void’) the insurer was not liable for the insured’s 
subsequent loss.

It was accordingly irrelevant that on the first (uninsured) 
part of her voyage with 46 hands on board, the ship was 
‘equally safe as if she had 50 hands on board her for that 
part of the ... voyage’ (at 344, 1130) and that the warranty in 
this case was concerned with the state of the ship at 
Liverpool and prior to the commencement of the risk for the 
insurer and that it was therefore ‘totally unconnected with 
the risk insured’ (at 345, 1131). Likewise irrelevant and of no 
avail to the insured was the fact that at time of her loss by 
capture, the breach of the warranty had been remedied as 
she then had in excess of 50 hands on board and thus 
rendered the earlier breach incapable of causing or 
contributing to that loss.
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[16] The second English decision is that in Hibbert v Pigou 
(1783) 3 Dougl 224, 99 ER 624.

It concerned an insurance on a merchant ship on a voyage 
from Jamaica to London, she being ‘warranted to depart 
with convoy’. The insured ship sailed under the protection 
of an armed vessel but not one officially appointed as part of 
the convoy. She subsequently managed (by accident) to 
catch up with and join the fleet that was accompanied by an 
official convoy. Then, though, she became separated from it 
in a storm and was subsequently lost by enemy capture.

The Court, by a majority, held the insurer not to be liable for 
her loss. The fact that she had not departed with an official 
convoy constituted a breach of the warranty in question 
(she could not ‘choose her own convoy’: at 227, 626), one 
that had to be ‘strictly and literally complied with’ (at 228, 
626).

It was accordingly irrelevant that the loss did not occur 
while the insured vessel was not sailing with a convoy; that 
her master had done all he could to join the official convoy;
that the loss had occurred while she was sailing under the 
convoy and thus after the breach had been remedied and 
that her subsequent compliance that had not prevented her 
eventual loss.

[17] This remains the position in English law and there is a 
breach of a warranty (resulting, in that system, in the 
automatic discharge of the risk and termination of the 
contract) not only whether or not the warranty is material 
to the risk, but also whether or not the breach has played a 
part in or is causative of any loss that may have occurred.

In short, it is irrelevant that the loss would have happened 
in any event (see Colinvaux’s Law of Insurance 8 ed (2006) by 
Robert Merkin in par 7-40 and the more recent authorities 
referred to there) and that the breach and the loss are ‘not 
in the remotest degree connected’ (Arnould’s Law of Marine 
Insurance and Average 17 ed (2008) by Jonathan Gilman & 
Robert Merkin in par 19-11), or that the insured may have 
remedied his breach prior to the occurrence of the loss (a 
principle derived from De Hahn v Hartley and now statutorily 
enshrined in the case of marine insurance in s 34(2) of the 
Marine Insurance Act 1906).

 
[18] A rather blatant example of the position in English law 
occurred in Yorkshire Insurance v Campbell [1917] AC 218 (PC) 
where a horse was insured against marine perils on a voyage 
from Sydney to Fremantle. The insured warranted the 
correctness of the horse’s pedigree as stated in the proposal 
form. On the horse being lost at sea along with the vessel in 
which it was carried, the Court held the insurer not liable 
because of the incorrectness of the insured’s warranted 
description of the pedigree. And that despite the fact that 
the insured’s breach was clearly totally unconnected to the 
loss of the horse.

[19] The recognition of what has been termed (by Colinvaux 
in par 7-40) ‘the draconian effects of a warranty’, has led to 

some English insurers introducing a contractual 
modification by requiring a causal link if not between 
breach and loss then at least between breach and the risk of 
loss. Thus, in Bennett v Axa Insurance Plc [2004] Lloyd’s Rep 
IR 615 (QB) the fire policy stated that non-compliance with a 
warranty to sweep up and bag trade waste on a daily basis 
‘in so far as it increases the risk of loss destruction or 
damage shall be a bar to any claim in respect of such loss 
destruction or damage’. The effect of this, the Court 
explained (at 621), was that the insurers were ‘required to 
demonstrate an increase in risk brought about by 
non-compliance before that non-compliance can be relied 
upon as barring the [insured’s] claim’.

[20] Patently the position under English insurance law is 
inequitable.

The House of Lords has recognised as much in 
Forsikringsaktieselskapet Vesta v JNE Butcher, Bain Dawes Ltd 
& The Aquacultural Insurance Service Ltd [1989] 1 Lloyd’s Rep 
331 (HL) where (at 335) the absence of any requirement of a 
causal connection between the insured’s breach of a 
warranty in an insurance policy and the insured’s loss was 
described as ‘one of the less attractive features of English 
insurance law’.

[21] The facts and decision in Forsikringsaktieselskapet Vesta v 
JNE Butcher, Bain Dawes Ltd & The Aquacultural Insurance 
Service Ltd (supra) also provide a nice example of the 
variance between English insurance law and other, civil-law 
systems of insurance law, a difference that will be 
illustrated in more detail below.

In this case a storm caused damage to an insured fish farm 
in Norway resulting in most of its stock of trout and salmon 
escaping. The primary Norwegian insurer settled the 
insured’s claim against it and paid for the loss. When it 
sought to recover on its reinsurance, the English reinsurers 
denied liability for the loss. They relied on the undisputed 
fact that the insured had been in breach of a warranty in the 
original policy ‘that a 24-hour watch be kept over the site’, it 
having been agreed further that ‘[f]ailure to comply with any 
of the warranties ... will render this policy null and void’. 
The terms of the original policy had been incorporated into 
the reinsurance policy, the latter emphasising that the two 
policies were on identical terms and conditions.

A relevant issue was whether the insured’s breach of 
warranty had the same effect in both the original and the 
reinsurance policies. Under Norwegian law, which by 
necessary implication governed the insurance policy issued 
by the Norwegian insurer, ‘the breach of warranty did not 
render the policy null and void, despite the express words of 
the policy [Norwegian law by virtue of s 51 of its Insurance 
Contracts Act 1930 did not allow the parties to contract out 
of the causal requirement], because the breach was 
irrelevant to the loss. A 24-hour watch could not have 
prevented the loss of fish caused by the storm.’ Under 
English law, which governed the reinsurance policy issued 
by the reinsurers to the Norwegian insurers, again, ‘the 
breach of warranty, whether relevant to the loss or not, 
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rendered the reinsurance policy null and void’ (at 334).

Therefore, the Court explained, under Norwegian law an 
insurer had no defence unless the insured’s breach of the 
relevant term caused the loss, while under English law such 
a causal link between the breach and any part of the loss 
was ‘still’ irrelevant (see at 335, 338 and 344). This was said 
(at 344) to be ‘a major difference’ between the two systems.

The House of Lords (and see also decisions a quo at [1986] 2 
Lloyd’s Rep 179 (QB) and [1988] 1 Lloyd’s Rep 19 (CA)) held 
that in the absence of an express declaration to the contrary 
in the reinsurance policy, a warranty had to produce the 
same effect in each policy. Here, where the reinsurance 
policy did not expressly provide that warranties were to 
have different effects in the two policies – something that 
would have been ‘wholly exceptional’ (at 336) – but, as 
usual, insisted on the identity of terms, subject-matter and 
risk in both policies, the effect of a warranty in the 
reinsurance policy was governed by the effect of the 
warranty in the original insurance policy. That was so 
because the reinsurance policy was a contract by the 
reinsurers to indemnify the original insurer against liability 
under the original insurance policy. Accordingly, although 
the reinsurance was governed by English law as its proper 
law, that was ‘subject to the construction and effect of the 
clauses ... being determined in accordance with Norwegian 
law in the same manner as they are as part of the contract 
of original insurance’ (at 342). And as Norwegian law as to 
the effect of a beach of warranty applied to the original 
(Norwegian) insurance as also to the (English) reinsurance, 
the word ‘failure’ in the phrase ‘failure to comply’ in both 
policies meant ‘relevant failure’ that is, ‘causative failure’ (at 
347).

[22] For a similar decision, involving a Venezuelan original 
insurance contract and an English reinsurance contract, see 
Groupama Navigation et Transports & Others v Catatumbo CA 
Seguros [2000] 2 Lloyd’s Rep 350 (CA).

In that case the warranty of the insured vessels to be 
maintained in their existing class was stated in the 
reinsurance policy itself (and not simply incorporated into it 
from the original policy as was the case in 
Forsikringsaktieselskapet Vesta v JNE Butcher, Bain Dawes Ltd 
& The Aquacultural Insurance Service Ltd (supra)) and was in 
similar but not identical terms to the warranty in the 
original contract.

The warranty was nevertheless likewise construed as taking 
its meaning and application from Venezuelan insurance law 
governing the original policy and in accordance with which 
system the breach was likewise required to be causative of 
the loss. In short, the Court held (at 354), ‘the incorporated 
warranties must have the same effect in both contracts’ and 
that meant that ‘they must be construed to mean that the 
reinsurers’ liability will be discharged only where the breach 
was caused by [caused?] the loss in question which [so it 
was assumed] is what Venezuelan law decrees’. Venezuelan 
law, the Court assumed (at 354), ‘would hold the claimant 
insurers liable unless the breach of the garantia (in 

translation, as is common ground, warranty) of 
maintenance of class in the original insurance proves to 
have been causative of the loss’ and it contrasted that to 
what it called (at 356) ‘the stringent English legal rules 
governing warranties’.

[23] What, then, of the position in South African law?

[24] It appears that, generally, there has been no judicial 
amelioration of the strict English position and that no 
requirement of a causal link between breach and loss has 
yet been recognised in South African law (see generally 
Reinecke et al in pars 364, 369).

Thus, in Gordon v Transatlantic Fire Insurance Co 1905 TH 146 
the insured had declared that he kept a proper set of books 
in an iron safe on the insured premises to protect them 
from fire. When on his instituting a claim for a loss by fire it 
appeared that he did not have such a safe, the Court held 
the insurer not liable (it in fact, incorrectly, held the policy 
to be ‘void’). It did so irrespective of the fact that the books, 
which had been kept in another place, had not been 
destroyed by fire (the fact that the insured’s declaration may 
well be interpreted as an affirmative warranty rather than 
as an undertaking to act in a certain way in the future 
makes no difference to the Court’s view on the issue under 
consideration).

Likewise, in Cole v Bloom 1961 (3) SA 422 (A) in a policy 
covering samples in transit against theft, the insured 
warranted that he would not leave the vehicle conveying the 
samples unlocked whilst unattended. The insured left his 
vehicle under the supervision of two hitch-hikers whom he 
trusted while he unloaded the samples with their assistance. 
Unfortunately for him, they made off with the vehicle and 
the remaining samples. The Court overturned the decision a 
quo (in Bloom v Cole 1961 (2) SA 92 (W), holding that the 
vehicle had not been left unattended) and held that the 
warranty had in fact been breached as its review of the 
evidence showed that all those involved had at one stage, 
however briefly, left the vehicle unattended whilst 
unloading the samples. The insurer was accordingly relieved 
of liability even if the loss would still have occurred had the 
vehicle not briefly been left unattended and even though the 
theft had not occurred while the vehicle was left unattended 
(however, the Court did raise the question without 
answering it that the warranty in question called for 
something more responsible than leaving two unemployed 
and indigent strangers to keep an eye on a vehicle in which 
the keys had been left).

[25] More recent judicial pronouncements confirm this 
position.

In Waksal Investments (Pty) Ltd v Fulton 1985 (2) SA 877 (W), 
the Court accepted in passing (at 887F) that the breach of 
the warranty (to take reasonable precautions for the 
maintenance and safety of the insured property) had caused 
the loss, ‘though this is unnecessary in law’. And on appeal, 
in Fulton v Waksal Investments (Pty) Ltd 1986 (2) SA 363 (T) 
365, the Court, in confirming the decision a quo, stated (at 
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365A) that it was common cause that if the warranty had 
been breached the insurer would be entitled to repudiate 
liability under the policy ‘irrespective of causation, ie it did 
not matter whether the breach of the clause caused or 
contributed to the loss or damage’.

In South African Eagle Insurance Co Ltd v Norman Welthagen 
Investments (Pty) Ltd (supra), the Court referred (at 124H) to 
the ‘common-law rule’ that being an essential term, a 
warranty must be strictly complied with and that if it is 
breached, the insurer is entitled to repudiate the claim ‘even 
if non-compliance has no bearing on the actual loss that 
takes place’.

[26] However, all these decisions and dicta were based on 
English law or at least rendered and uttered without any 
reference to our subsidiary Roman-Dutch common law of 
insurance.

An investigation of the position in that system suggests that, 
although such terms were by reason of various factors not 
frequently inserted into insurance contracts by insurers, a 
causal link was in fact required between the insured’s 
breach of a term in the insurance contract and the insured’s 
loss. Absent such a link, the insurer could not rely on the 
breach.

Two pertinent examples may be provided by way of 
illustration (see generally and in much greater detail, JP van 
Niekerk The Development of the Principles of Insurance Law in 
the Netherlands from 1500 to 1800 (1998) vol II at 955-991, 
especially at 986 on differences between English law and 
Roman-Dutch law on this point).

[27] The first example – and one to be compared to the 
decision in De Hahn v Hartley (supra) – involves a decision of 
the Hooge Raad dating from 1716 (see Bynkershoek 
Observationes tumultuariae obs 1290; idem Quaestiones juris 
privati IV.6, where he incorrectly dated the case as having 
been heard in 1726).

An insured ship and her cargo were almost completely lost 
in a collision with another ship in a storm. The Amsterdam 
insurer argued that the insured ship was old and not 
sufficiently capable of withstanding storms at sea (‘oud ..., 
en niet bequaam genoeg, om zeestormen te weêrstaan’).
The Hooge Raad rejected this defence. One of the reasons for 
doing so, the Raad pointed out, was because the insured 
ship was not lost as a result of her own incapability (‘het 
schip was niet door deszelfs onbequaamheid verongelukt’), but 
as result of an external force, namely the storm which drove 
the ships against one another, a peril which could easily 
have caused the loss of even a brand new and staunch ship 
(‘een nagel-nieuw en het sterkste schip’).

Therefore, if a ship was unseaworthy and not capable of 
withstanding her intended voyage, the insurer was not for 
that reason alone inevitably relieved of liability if the ship 
was lost on that voyage. That was only the case when her 
loss was caused by, contributed to, or its likelihood 
increased by such unseaworthiness and thus when a causal 

link existed between the loss for which the insured sought 
to hold the insurer liable and such unseaworthiness.

[28] The second example – and one to be compared to the 
decision in Hibbert v Pigou (supra) – concerns a further 
decision of the Hooge Raad on the topic of convoys that 
dates from 1728 (see Bynkershoek Observationes tumultuariae 
obs 2493; idem Quaestiones juris privati IV.14). It nicely 
illustrates the effect in Roman-Dutch law of the breach of an 
express undertaking by an insured in an insurance contract.

Goods were insured on a voyage from Koningsberg and 
surrounding areas to London, the carrying ship to sail with a 
convoy (‘[te varen] met Convoy’). There was no convoy 
available at Koningsberg with which the carrying ship could 
depart, so she sailed to Danzig (Gdansk) where she joined a 
convoy destined for London. The ship with her insured cargo 
was then lost in a storm in the Baltic. The insurer denied 
liability because the ship in which the insured goods were 
loaded, did not from the commencement of her voyage sail 
with a convoy.

The Hooge Raad rejected the insurer’s argument on this 
point, though, and allowed the insured’s claim for the loss 
of his goods. The reason given by one member of the Raad 
was because Danzig had to be taken as being in the vicinity 
of Koningsberg. The other members of the Raad based their 
decision on another ground. They thought that while the 
ship sailed without a convoy between Koningsberg and 
Danzig, the insured himself and not the insurer bore the risk 
of any loss, at least if the ship was captured by the enemy, a 
loss which would have been prevented had she sailed with a 
convoy as the insured had undertaken to do. They remarked 
in passing that it was not necessary to decide here if that 
would also have been the position had the ship been lost in 
a storm at sea on that part of her voyage. From Danzig, 
however, when the ship did sail with a convoy, the insurer 
alone bore the risk, presumably of all potential losses.

Therefore, because at the time of the loss the insured had 
complied with his undertaking, there was then no breach 
and the insurer was liable for the loss which had occurred at 
that time.

[29] Further elucidation on these decisions is provided by 
Van der Keessel (Praelectiones 1448 ad Grotius III.24.6). He 
approved of the Hooge Raad decision of 1728 and explained it 
in some detail.

He observed that if a term which the parties had inserted 
into their insurance contract had not been complied with by 
the insured, the insurer was not relieved of liability unless 
such breach had resulted in the loss or damage for which 
the insured sought to claim compensation from the insurer. 
He therefore required a causal link between the insured’s 
breach of the insurance contract and the actual loss or 
damage in question before the insurer could avoid liability 
therefor.

Van der Keessel also sought to supply the answer to the 
question left open by the Hooge Raad, namely whether, if 
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IN MY OPINION

and when an insured was in breach of a term in the 
contract, the insurer incurred no liability at all or was 
merely relieved of liability for a loss causally linked to such a 
breach. Put differently, the question left open in the 1728 
decision was whether the insurer would also have been 
liable had the carrying ship been lost in a storm at sea while 
sailing without a convoy. Van der Keessel thought not and 
gave the following further example (which in turn, nicely 
contrasts with the decision in De Hahn v Hartley) to 
illustrate his view. Suppose, he said, that in the case of an 
insurance on a ship destined for some Mediterranean port it 
was agreed that she had to be armed with ten guns of war 
so that there would be protection against attacks and 
possible capture by the enemy or by pirates; and suppose 
further that this term of the contract was not complied with 
by the insured but that only six guns were placed on board. 
If the ship was then captured by Turkish pirates, the insurer 
would clearly not be liable (there in such a case being the 
required causal link between the breach and the loss). But if 
the ship, without encountering any enemy or pirate vessels, 
was lost in a storm (something which would in any case 
have occurred even if there had been no breach of the 
contract and, actually, something which would have been 
even more likely in that case, because of the fact that had 
there been no breach she would have carried a heavier load 
of guns and would have been more prone to getting caught 
in a storm) the insurer would certainly have been liable for 
that loss.

Therefore, at least according to Van der Keessel, even if 
there was a breach of an undertaking by the insured at the 
time of the loss, the insurer could only avoid liability for 
that loss if it was causally linked to that breach.

[30] The position in Roman-Dutch law, not surprisingly, is in 
line with the position in modern civil law systems in Europe, 
as already appears from the decision in 
Forsikringsaktieselskapet Vesta v JNE Butcher, Bain Dawes Ltd 
& The Aquacultural Insurance Service Ltd (supra) concerning 
Norwegian insurance law.

In modern Dutch law, for instance, so-called 
‘garantieclausules’ in insurance contracts are regarded as 
the means adopted by insurers to protect themselves 
against various types of temporary and non-structural 
increases in the risks they have taken over (hence their 
appellation as ‘gevaarbeperkende voorwaarden’). However, 
they are clauses aimed at the prevention of the occurrence 
of particular losses and should not permit the insurer the 
option of post-contractually reassessing the risk and 
deciding not to continue with the provision of insurance 
cover.

Further, they are to be interpreted reasonably and equitably 
and for that reason, even if the clause itself does not so 
provide, an independent and substantial causal link between 
their breach and the loss should be required before the 
insurer would be entitled to rely on such breach. Thus, 
where the insured can prove that his non-compliance with 
the clause was not the cause or a (contributory) cause of the 
loss, the insurer would not be able to escape liability (on 
Dutch law, see further Asser’s Handleiding tot de Beoefening 

van het Nederlands Burgerlijk Recht: Band 5: Bijzondere 
Overeenkomsten: Deel VI: De Verzekeringsovereenkomst by P 
Clausing & JH Wansink (2007) in par 395 and the decisions 
referred to there).

[31] It may therefore be contended that the position in South 
African insurance law is not that thus far expounded by our 
courts on the basis of English insurance law, but that 
presented by our subsidiary Roman-Dutch common law and 
confirmed by modern continental systems of insurance law.

[32] The only difference that may conceivably exist between 
South African law and modern Dutch law (as expounded 
earlier) concerns the burden of proof.

It may be thought that for an insurer to rely on a breach on 
the part of an insured of, say, a term amounting to a 
warranty, the insurer will not only have to prove that such a 
term was in fact part of the contract (an issue relevant in 
those cases where the warranty is based on representation 
in an extraneous document such as the proposal form); and 
that, where appropriate (eg in the case of affirmative 
warranties), the statutory requirement of materiality had 
been met; but also that the common-law requirement of a 
causal link between breach and loss is present. In short, as 
the causal link is one of requirements for the insurer to 
establish before it becomes entitled to rely on a breach, it, 
and not the insured, will have to prove the existence of such 
a link.

[33] Although the causal requirement should ideally be taken 
up in legislative reform of this area of our law (see JP van 
Niekerk ‘Non-disclosure, Misrepresentation and Breach of 
Warranty in South African Insurance Law: Some Tentative 
Suggestions for Reform’ 1999 Tydskrif vir die Suid-Afrikaanse 
Reg 584 at 589-590), that is arguably not necessary.

All that is required to put the matter beyond doubt is an 
appropriate argument in an appropriate case before one of 
our courts and a suitable pronunciation by that court on the 
issue.

After all, the requirement of a causal link between the 
insured’s breach of a term in the insurance contract and his 
loss is already part of our (formal, common) law, and would 
in the case of a ruling by the Ombudsman for Short-term 
Insurance not even require an exercise of the specific 
equitable jurisdiction with which that Office is additionally 
endowed. In short, this requirement is not exclusively a 
matter of fairness and equity but one of law, one that not 
only the Ombudsman’s Office but any court of law ought to 
recognise.

Professor J.P. van Niekerk is a professor of Insurance 

Law and International Trade at UNISA.  He can be 

contacted at vniekjp@unisa.ac.za
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THE OMBUDSMAN FOR SHORT-TERM INSURANCE: 
UNINTENTIONAL VIOLATION OR NON COMPLIANCE 
SHOULD NOT ALWAYS LEAVE YOU EMPTY-HANDED

The Ombudsman for Short-Term Insurance says that 

policy holders who have violation cover for their motor 

vehicle should always remember, in the event of their 

claim being repudiated by their insurer due to 

unintentional violation or non-compliance, to check with 

their financial institution to see if they have lodged a 

claim with the insurer.  Violation cover, in general, 

permits the finance institution whose interests in the 

vehicle have been noted on the policy, to file a claim in 

terms of the policy where the financed motor vehicle is 

damaged, written off or stolen during the period of 

insurance and where a term or condition of the policy has 

been unintentionally violated or not complied with, 

resulting in the claim being rejected by the insurer.

In such cases, the violation policy usually pays for the cost 

of repairs to the vehicle less the applicable excess (if the 

vehicle is repairable) or in the case of a total loss, the 

maximum indemnity less the applicable excess.  “What 

may happen is that the financial institution does not 

lodge a claim in respect of the violation cover provision, 

or that if a claim has been lodged, they may fail to advise 

the consumer of this fact.  This leaving the policyholder to 

believe that they have to carry the full burden of making 

good the outstanding amount on the finance agreement 

or repairs to the vehicle”, says Brian Martin, the 

Ombudsman for Short-Term Insurance. An example of the 

workings of this type of cover is illustrated by this 

scenario:

“Ms. Smith purchased a motor vehicle valued at R200 000, 

00 and took out violation cover as part of the insurance 

cover for the vehicle. The vehicle was stolen and the claim 

was repudiated due to a change in the risk address which 

occurred after the inception of the policy and of which Ms 

Smith had failed to notify her insurer. Had her insurer 

been notified of the change in the risk address they would 

not have continued with the cover as the security 

requirements at the new risk address were unacceptable 

to the insurer. Ms Smith did not check with her financial 

institution if a violation claim was lodged and continued 

making her monthly payments to the finance house on a 

vehicle she no longer had. She had unintentionally 

violated the terms of her policy, but had a violation claim 

been submitted the outstanding balance in terms of the 

agreement would have been settled.”

“We cannot stress how important it is for consumers to 

read the specific terms and conditions applicable to the 

type of insurance cover that they wish to purchase and in 

the case of violation cover, to make the necessary 

enquiries with both the insurer and financial institution 

Recent media releases from the Ombudsman’s Office:

FROM THE

NEWSROOM

to avoid unnecessary financial burden”, says Brian.

THE OMBUDSMAN FOR SHORT-TERM INSURANCE 
CAUTIONS MOTORISTS OF THE DANGERS OF 
DRIVING THROUGH WATER ON THE ROADS

The Ombudsman for Short-Term Insurance cautions 

motorists of the dangers of driving through water on the 

roads as we are in the midst of our summer rainfall season 

which is frequently accompanied by extremely heavy and 

sudden downpours of rain that may result in flooding of 

roads.  Driving through pools of standing water which may 

span across the road could lead to the potential exclusion 

of damage to an engine, if water is ingested into the 

engine.

Motorists coming across large pools of water often assume 

that it is safe to proceed through the water and that this 

does not pose any risk of damage to their vehicles, 

particularly if they see other vehicles entering into the 

water.

Certain policies of insurance, particularly those classified 

as unsupported motor vehicle insurance policies, contain 

an exclusion exempting the insurer from liability for 

damage to the engine or wheels “except as the result of an 
accident causing other damage”.  Consequently, if your 

engine is damaged through water getting into the engine 

without other damage to the vehicle, your insurer may 

decline liability for any claim for damage to the engine 

itself. “This could leave you facing a very hefty bill”, says 

Brian Martin, the Ombudsman for Short-Term Insurance.  

“Your insurer may also seek to decline liability in these 

circumstances on the grounds that you failed to exercise 

due care and precaution to prevent losses”. 

Driving through pools of water of uncertain depth is 

always a potentially dangerous thing.  Certain vehicles 

such a bakkies and SUV’s may be designed to cope with 

this type of situation, but many modern cars have their air 

intake systems situated low down in the engine bay with 

the risk that water may be sucked through the induction 

system into the engine when the vehicle is driven through 

water.  

Motorists are therefore urged to exercise extreme caution 

when traversing water on a roadway.  If possible avoid 

doing so and check whether your insurance policy will 

indemnify you against loss or damage to the engine of 

your vehicle in such an eventuality.

THE OMBUDSMAN FOR SHORT-TERM INSURANCE 
ON THE ISSUE OF ASSESSMENT OF THIRD PARTY 
DAMAGES

The Ombudsman for Short-Term Insurance says that 

motorists who are the victims of the negligence of persons 

insured with short-term insurers are frequently directed by 

the other party to deal with their insurers in relation to a 

recovery of the damages to their motor vehicles.  

Commonly a third party, who may be uninsured, or may 

elect not to file a claim against their own insurer, is 
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If you would like to be added to our mailing list, please contact us on:
Tel: 011 726-8900  Fax: 011 726-5501 or email: info@osti.co.za
For more information on our activities, please visit our website 
at www.osti.co.za.   We welcome any feedback or comments 
you may have.

WHAT DOES THE OMBUDSMAN DO?

CONTACT
US

The Ombudsman for Short-Term Insurance resolves disputes between Insurers and 
consumers in an independent, impartial, cost-effective, efficient, informal and fair 
way.

The Ombudsman is appointed to serve the interests of the insuring public and the 
short-term Insurance Industry.  The Ombudsman acts independently of the 
Insurance Industry in all complaints.  All members of the South African Insurance 
Association conducting personal lines and commercial lines business have 
voluntarily agreed to accept the Ombudsman’s formal recommendations.

If you want to lodge a complaint or require assistance please contact the 
Ombudsman’s Office by calling 0860 726 890 or visiting our website at 
www.osti.co.za where application forms can be downloaded.

Now that the festive season is upon 

us and many of us will be off 

vacationing or travelling on the 

roads, remember that your car 

should be roadworthy at all times.  

Check your tyres to make sure that 

they are in a good condition, check 

your tyre pressure and wheel 

alignment, and check your brakes 

and your lights.  Don’t drink and 

drive!

Consumer Tip

“

“

requested to furnish a quotation reflecting the cost of 

repairs to the vehicle, which is thereafter referred to an 

assessor or loss adjuster to be “assessed or adjusted”.

It has come to the attention of the Ombudsman’s Office 

that a firm of brokers acting as an underwriting manager 

for an insurer, has issued a directive to assessors 

instructed by the insurer to examine and assess damages 

to third party vehicle and which directs the assessors to 

apply a different basis to the assessment of damages to 

motor vehicles comprehensively insured by the insurer 

and cases where the third party is seeking to recover 

damages.  In relation to the assessment of damages 

claimed by the insurer’s own clients, the assessors have 

been directed to ensure that “the repair quotation is all 
inclusive of all the damages, so where things are left off they 
must be included”.  However, in relation to the assessment 

of third party damages it is stated that it is not the 

insurer’s “responsibility to make sure the quote is all 
inclusive, so if the repairer has not prepared a full quote it is 
NOT for us to tell him he has missed things off (sic out) and 
add additional costs.”

This approach is not sanctioned by the Ombudsman for 

Short-term Insurance who is of the view that the same 

process must be followed in the assessment of damages 

to motor vehicles by assessors, irrespective of whether the 

damage in question is to a vehicle comprehensively 

insured by the insurer or represents damages claimed by a 

third party from its insured.

Members of the public are accordingly  

cautioned, whenever obtaining a quotation for the repair 

of damages to a motor vehicle, to ensure that the 

quotation covers all damage to the vehicle and represents 

a fair and reasonable cost of repairing or reinstating the 

motor vehicle to its pre-accident condition.  If there is any 

doubt as to whether there are hidden damages to a motor 

vehicle, then components must be removed or stripped in 

order to determine whether such damage exists and if so, 

the cost of repairing this damage should be included in 

the quotation.  Wherever possible, more than one 

quotation should be obtained and if there is any doubt as 

to whether a panel beater has included all costs 

associated with accident damage, then the opinion of an 

independent professional loss adjuster or assessor should 

be obtained.

Members of the public are also cautioned against signing 

discharge or release forms unless they are satisfied that 

repairs to a vehicle have been correctly and competently 

carried out and that all items quoted for have been 

attended to.  If you are not satisfied with the repair work 

carried out do not sign a release or indemnity or ensure 

that the document is endorsed that it has been signed 

subject to recourse and under protest.

Members of the public who are dissatisfied with decisions 

or standards of service delivered by their insurers, or with 

the conduct of service providers appointed by the insurer, 

may approach the Ombudsman for Short-term Insurance 

for assistance or may file a complaint in terms of the Code 

of Conduct applicable to members of the South African  

                         Insurance Association (SAIA).

CONTINUEDFROM THE NEWSROOM

LET’S HEAR IT FOR OSTI
    What a few of our complainants have had to say about OSTI recently:

• I would like to say thanks a million times for your help and I appreciate it.  I have received a new phone.

• I hereby appreciate your endless support on the matter. I really appreciate your professionalism and the sense of 

 commitment to your ethics and values.

• I have great respect for your office and the highest standard of professionalism and impartiality that has been displayed  

 through this year-long complaint.

• I am pleased with the outcome and thank you very much for your assistance and persistence regarding this matter.

• Thank you very much for your intervention in this matter and thank you for reporting progress to me as and when you could.  

 It certainly was handled professionally and the outcome desirable!
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