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Ombudsman

launches

his Annual Report
for
The Ombudsman launched his Annual Report for 2009 to
guests at a function held on 26 March 2010 in Johannesburg.
The function was well attended by industry and media
representatives. Each year a theme is chosen for the Annual
Report, and as 2010 represents a very significant year for South
African tourism with the first ever hosting of the soccer world cup
in an African country, it was only apt that the theme for the report
was travel insurance. This type of insurance has featured prominently
in the media in recent months and represents a number of unique problems and challenges to the Office.

Issues tackled in the Annual Report
Both the Chairman and the Ombudsman in their respective reports speak of 2009 being remembered as one of the most
difficult years in the history of global economic activity and its impact upon the short-term insurance industry, where for
the first time, the Office has seen a decline in the number of complaints received. Brian Martin, the Ombudsman for
Short-Term Insurance attributes the decline to the state of the economy and in particular the state of the motor industry,
where motor vehicle sales declined by 58.40% from 2006 to 2009. Insurance complaints relating to motor vehicle
insurance usually top the list in terms of the highest type of complaint received by the Office, but this figure declined
as well for 2009, where 56.4% of all complaints received related to motor vehicle insurance.

The year sees the highest monetary value of recoveries for consumers
On a positive note, the year saw the Office recording the highest monetary value of recoveries for consumers ever at
R136, 4 million which represents a significant increase of 18% over the recovery in 2008.
The turnaround time for the resolution of complaints remains one of the biggest challenges for the Office and currently
sits at 233 days, which the Ombudsman feels is unacceptably high. Steps have been implemented
to remedy the current situation, such as regular meetings being held with insurers to resolve
outstanding matters and the introduction of an early settlement incentive to insurers where, if
they settle a matter with their insured directly and within a period of 30 days, the Office will
reduce their fee by 50%. Some insurers have embraced the incentive resulting in some of the
complaints being resolved promptly. However one of the major reasons for the delays in
resolving matters is the time taken by insurers to furnish the Office with a formal response
to a complaint. In 2010 the Office will introduce a penalty in cases where time guidelines
have not been adhered to by insurers. In these cases the normal fee charged
by the Office will be doubled.
The report also tackles the debate surrounding the establishment of a single
independent Ombudsman Scheme for the financial services industry and draws
attention to the fact that easy access to Ombudsman Schemes should not be
confused with their effectiveness. It is the Ombudsman’s view that if any
Ombudsman Scheme is to enjoy recognition and confidence in the eyes
of consumers, it is vitally important that independence is actively promoted
and maintained.
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Ombudsman launches his Annual Report for 2009 (continued)
The Office also deals with commercial complaints from consumers and in 2009 it received 501 such complaints. Currently
the Office has no jurisdiction to consider complaints from third parties against the conduct of insurers and the Ombudsman
believes that it is time for the industry to seriously consider broadening its jurisdiction to consider such complaints.

Challenges in 2010
In looking forward, the Ombudsman cites one of the major challenges which the Office will face in 2010 will be the formal
introduction of the provisions of the Consumer Protection Act, which come into effect towards the latter half of the year.
There is a perception that many parts of the sector have been exempt from the provisions, which is incorrect. The sector
has been afforded a ‘window’ in which to align itself to the principles contained in the Act. The Office will apply the
principles and provisions contained in the Act in our decisions and rulings, from the effective date.
An electronic copy of the annual report is available for downloading from OSTI’s website at www.osti.co.za or if you
would like a printed copy, please contact the Office on 0860 726 890 or email info@osti.co.za

The Ombudsman hosted a very successful one-day workshop
for industry representatives where clarification
and explanations of the workings and approach
of the Office to frequently encountered issues
and to promote a
better understanding
of the principles of
equity as applied by
the Office were
discussed and
debated. Guest
speakers included
Professor J.P. van
Niekerk of UNISA
who spoke on Equity
and the Law and Mr.
Patrick Bracher, title
of Deneys Reitz attorneys
who spoke on Developments
in Insurance Law.
Delegates received an
updated copy of the
Ombudsman’s Handbook.
The Handbook is available
electronically on OSTI’s
website, however printed
copies can be requested from
the Office on 0860 726 890
or email info@osti.co.za
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At a cocktail function held on the 26th March 2010 in
Sandton, the Ombudsman announced the winner and
runners ups of its prestigious Isabel Jones Ukusizana
Award for 2009. Once again, Outsurance took the top
honours, having received the award in 2007. In second
place was Relyant and in third place, Centriq. “It is
indeed gratifying to see how sorely contested this
competition has become, with many insurers vying for
the top position”, says Brian Martin, Ombudsman for
Short-Term Insurance. Outsurance received the “floating
trophy”, an exquisite bronze sculpture which was
specifically commissioned by top Zwa-Zulu Natal artist,
Sarah Richards together with a Certificate of Achievement.

Ombudsman’s office bids farewell to
Deputy Ombudsman, Hendrik Viljoen
It is with great sadness that the office of the Ombudsman will be saying goodbye to
Hendrik Viljoen at the end of May 2010. Hendrik, who holds the position of Deputy
Ombudsman, has been with the Ombudsman for a period of 10 years. He joined the
office after having worked at the Road Accident Fund and for Hollard Insurance Co.
He is an advocate of the High Court and has an LLB and LLM degree. He worked as
a professional assistant before being promoted to the position of Deputy Ombudsman
in 2007. He has worked under three different Ombudsman and over the years has
built up an in depth knowledge of the workings of the insurance industry as well as
the principles applied by the Ombudsman in the resolution of disputes.
Hendrik has always been an avid bird watcher and lover of the bushveld. Hendrik
has decided to relocate to the bushveld near Vaalwater and we wish him every success
and happiness in his chosen new location. Hopefully this will involve a lot less
travelling than he experienced over the years whilst with the Ombudsman.
Hendrik lives in Pretoria and it is estimated that over the years he has travelled
more than 300 000 km’s back and forth to the office!
Hendrik’s contribution to the Ombudsman has been enormous and his
knowledge, dedication and enthusiasm for the work of the office of
the Ombudsman will be sorely missed. We wish Hendrik every
success for the future!
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Congratulations must be
extended to Wynand van
Vuuren and Darpana Harkison
on their promotion to Senior
Assistant Ombudsmen.

Ombudsman’s Advices: Case Studies
Premium payments and the Policyholder Protection Rules
The insured’s motor vehicle was damaged when she lost control of the vehicle resulting
in the vehicle colliding with a barrier at the side of the road. The insured contacted
her broker to intimate a claim and was subsequently sent a claim form which she
completed. However she was later advised that liability for her claim had been declined
as the premium for the month in which the accident occurred had not been paid.
The insured pointed out to the insurer that she had changed bank accounts and that
there was sufficient funds in her account to cover the premium. The insured also
stated that she later learned that the premium had been increased. When she queried
this with her broker she was advised that letters had been addressed to her advising
her of the increase in premium. However the insured had not received the letters.
The insured then appealed to the Ombudsman for assistance.
The insurer, in its response to the insured’s complaint, advised the Ombudsman that the
insured’s premium was “supposed to have been deducted on the 1st February 2009, but unfortunately
they rejected and there was never any instruction to resubmit the debit order”. It appears that the insured was involved
in an accident on Sunday the 14th February 2009 and notified the insurer of the claim on Monday the 16th February 2009.
The insurer maintained that on account of the non-payment of the premium the insured’s cover lapsed on the last day of
January 2009. The insurer also agreed that the insured had contacted her broker after receipt of the renewal documents
complaining about the revised premiums. This had been some three weeks prior to the date of the accident. The broker
had obtained new quotations for the insured which had been sent to the insured.
After reviewing the matter the Ombudsman pointed out to the insurer that the premium was to be deducted from the
insured’s account on the 1st day of each month. After the insurer attempted to collect the premium on the 1st February
2009 but the payment request was rejected, the insurer made no attempt to communicate either with the insured, or with
the broker to ascertain why the premium had not gone through or to advise the insured of this fact. The insurer also made
no attempt to resubmit the debit order but simply cancelled the policy. The attention of the insurer was drawn to the
provisions of Policyholder Protection Rule 7.2 (b) which provides that an insurer may not “unilaterally terminate any current
debit order signed by a policyholder without having informed the policyholder in writing of the intention so to terminate
a debit order at least 30 days before the effective date of such envisaged termination”. The insurer was also not entitled
to unilaterally terminate the policy without giving notice to the insured.
Furthermore, in terms of Policyholder Protection Rule 7.5 the insured was entitled to a period of grace for the payment
of premiums. The accident in which the insured was involved had arisen within the period of grace provided for by the
Policyholder Protection Rules. The 15 days period of grace provided for by the Policyholder Protection Rules would have
expired on the 16th February 2009, the date on which the insured intimated a claim. However, when the insured intimated
the claim to the insurer, she was not informed of her rights in terms of the Policyholder Protection Rules. The insured was
not aware of the fact that the premium had not gone through and the policy was still valid at the time and that the claim
was intimated. The insured could not waive her rights in terms of Policyholder Protection Rules and the insured should
have been advised of the problem with the premium collection and furthermore should have been advised that she was
entitled to still pay the premium and keep the policy alive.
The Ombudsman also drew attention to the fact that the insurer, as a licensed financial services provider, had an obligation
to render services to its policyholders, honestly, fairly and with due skill, care and diligence. The insurer, in failing to
advise the insured of her right to pay the outstanding premium when the claim was intimated, did not act honestly or
fairly, but attempted to avoid its liability for the insured’s claim by adopting a technical and highly legalistic approach to
the insured’s complaint. It was also clear that the non-payment of the premium had arisen through a fault of the part of
the bank and that the insured had been under the impression that the premium would be paid from her current account
once this replaced her savings account. She had been advised by the bank that it was not necessary for her to change
anything when she changed from a savings to a current account.
The insurer subsequently agreed to accept liability for the insured’s claim subject to the collection of any outstanding
premium.
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Ombudsman’s Advices: Case Studies
(Continued)
Vacant properties & vandalism
The insured and a friend bought a property in Uitenhage in 1994 and the purchase of the property was financed by way
of a mortgage loan obtained from a bank. It was a requirement of the mortgage loan that the property be insured for
its replacement value. Insurance on the property was arranged by the bank providing the mortgage finance with its own
insurance company.
The property was let out to tenants and was occupied by tenants until September 2007 when the then existing tenants
were unable to pay the rental and moved out of the house. The insured and his partner then decided that they needed
to upgrade, repair and renovate the property which was an old house. They removed all furniture and loose fittings to
enable repair work to be carried out by one of the parties “during his spare time”. When repair work was not being carried
out the house was securely locked. On the 4th April 2008 and again on the 23rd April 2008 the property was broken into
and some of the fixtures and fittings removed and stolen. Some of the tools left on the property were also stolen. A
further incident of housebreaking occurred on the 10th May 2008 when two men broke into the property and removed
some floor planks.
A claim was made against the insurer but liability for the insured’s claim was later declined by the insurer on the grounds
that the property had been “vacant or unoccupied for more than 60 consecutive days”. The
insured maintained that the property had not been abandoned and stated that although
there were no tenants on the property at the time of the various incidents, it was not
possible for the property to be occupied whilst building alterations were being carried
out.
After submission of the claims arising from the incidents of burglary, on the 24th
December 2008 the property was further extensively damaged as a result of a fire
“caused by unknown persons”. The insurer later rejected liability for this claim as
well stating that “subsequent to the inception of your policy and prior to the fire
occurring at the property during December 2008 you failed to disclose material facts
which would increase the possibility of loss or damage occurring and more particularly
inter alia, that the property as vacant for a substantial period of time and was regularly
vandalized”.
The insurer also drew attention to the fact that a specific exclusion contained in the policy excluded damage caused by
“theft, attempted theft, malicious or willful acts, if the buildings had been abandoned or are vacant or unoccupied for
more than 60 consecutive days”.
In its response to the insured’s complaint to the Ombudsman, the insurer furnished a copy of a report obtained from its
assessor in which the assessor had concluded that the premises had not been occupied for a period of a year or more
prior to the fire which occurred on the 24th December 2008. The insurer also submitted that the insured had failed to
take reasonable precautions to protect the property and that the available evidence had indicated that vagrants had used
the property as a place to sleep, meet or engage in other activities over a long period of time. The insured did not disclose
to the insurer that the property was standing vacant and was unoccupied for a long period of time. Had the insurer known
of these facts it would have cancelled the policy. The policy had also contained an express provision requiring the insured
to “inform the company of all facts that are material to the acceptance of the insurance or the premium that is charged.
As this also applies during the currency of this policy, any changes must be reported as soon as possible”.
The Ombudsman, after considering the facts of the matter as well as the relevant provisions of the policy pointed out to
the insured that in the first letter of rejection dated 26th May 2009 the insurer had relied upon the exclusion that the
insurer would not have any liability for any damage “if the buildings have been abandoned or are vacant or unoccupied
for more than 60 consecutive days”. Furthermore the policy contained an additional exclusion where damage was caused
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Ombudsman’s Advices: Case Studies
(Continued)
Vacant properties & vandalism (continued)
by “theft, attempted theft, malicious or willful acts, if the building/s have been abandoned, let or sub-let”. The Ombudsman
found, based upon the information provided by the insurer, that it had been demonstrated that the property had not been
occupied for a period of a year or more as alleged by the insurer. This certainly would have constituted a material alteration
of the risk of loss or damage to the property and is a fact which should have been communicated by the insured to the
insurer. The insurer had established that there had been a non-disclosure affecting the risk of loss or damage to the
property. However, having regard to the specific exclusions contained within the policy, even if there had not been a
material alteration of the risk the insured’s claims fell within the ambit of the specific exclusions contained in the policy.

The Ombudsman also noted that there had been a significant increase in the number of complaints coming to his office
concerning damage to unoccupied properties in recent times. It appears that many persons bought properties as
speculative investments and these properties have been left unoccupied or vacant, resulting in their being systematically
targeted by vagrants or criminals who cause extensive damage to the property. Not infrequently these properties are
later totally destroyed by fire. A property which becomes uninhabited or unoccupied presents a very significant risk to
an insurer and is a fact which should immediately be communicated to an insurer. Failure to do so would constitute a
material non-disclosure and the insurer would be entitled to void the policy from the date on which the alteration in risk
which is not communicated to the insurer, arose.

The value of approaching the Ombudsman
The insured operated a construction business as well as a plant and equipment hire
business. In January 2008 the insured contacted his broker and requested the broker
to arrange for a truck he proposed to purchase to be added to its commercial policy.
A proposal form was sent to the insured which was completed. The proposal form
contained no reference to security devices being required. However, the insured
indicated on the proposal form that the vehicle was not fitted with any anti-hijack or
similar device. The insured subsequently received confirmation of cover from the
broker without any mention being made of specific security requirements.
Three years after the vehicle was purchased by the insured it was hijacked. The insured’s
driver was confronted by armed hijackers who forced the driver to accompany them to a remote
location where the driver was thrown out of the vehicle.
When the insured submitted a claim to the insurer liability for the claim was immediately rejected on the grounds that
the insured had failed to comply with the security requirements specified by the policy. The insurer maintained that in
terms of the policy commercial vehicles with a value of between R50 000 and R220 000 were to be fitted with a “VESA
level 4A immobiliser or an approved VSS System”.
The insured approached the Ombudsman for assistance. The Ombudsman requested the insurer to respond to the
insured’s complaint and in particular to indicate how and when the attention of the insured had been drawn to the alleged
security requirements and what the materiality of the absence of an approved immobiliser was in relation to the hijacking
of the vehicle. Upon receipt of the complaint the insurer contacted the Ombudsman stating that “we have perused the
claim and have instructed the relevant UMA to proceed with settlement of the claim. It is evident that the non-compliance
of the security requirements was not material to the loss as the insured vehicle had been hijacked”.
The insurer’s appreciation and understanding of the principles followed by the office of the Ombudsman resulted in the
insured receiving a full indemnification in terms of the policy within three months of the referral of the complaint to the
Ombudsman.
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Let’s hear it for OSTI!
Here’s what a few consumers have had to say
about OSTI recently:
•

•
•

•

•

Thank you for your assistance in this matter. It is a
sorry state of affairs that one must go the Ombudsman
route to get results. I appreciate the service that I
received from you.
Thank you for dealing with my case and all the feedback that I received,
that was very kind of you. Please do not stop doing that great job.
I would just like to thank you very much, as my case is closed, which was
handled fast and professionally. I was kept informed at all times and
handled fairly.
Thank you very much for helping me with the manner in a professional
way. I hope that you can help other South Africans as well the way you
helped me. So thank you!
I am extremely satisfied with the results of the case and grateful to the
Ombudsman for assisting in resolving this issue. This was one of those
cases where I was under the impression that the insurer was not going to
change their mind but thanks to a great team effort you have one satisfied
customer.

. . . . . . . . . . . . . . . . . . . .
WHAT DOES THE OMBUDSMAN DO?
The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in an independent, impartial,
cost-effective, efficient, informal and fair way.
The Ombudsman is appointed to serve the interests of the insuring public and the short-term Insurance Industry. The
Ombudsman acts independently of the Insurance Industry in all complaints. All members of the South African Insurance
Association conducting personal lines and commercial lines business have voluntarily agreed to accept the Ombudsman’s
formal recommendations.
If you want to lodge a complaint or require assistance please contact the Ombudsman’s Office by calling 0860 726 890 or
visiting our website at www.osti.co.za where application forms can be downloaded.

If you would like to be added to our mailing list,
please contact us on:
Tel: 011 726-8900, Fax: 011 726-5501 or
email: info@osti.co.za
For more information on our activities, please visit our
website at www.osti.co.za
We welcome any feedback or comments you may have.
Copyright subsists in this newsletter. No part of the newsletter may be reproduced,
transmitted or downloaded in any form or by any means, without the permission of
The Ombudsman for Short-Term Insurance.
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