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Policy Holder Protection Rules &
non-payment of premium
by Assistant Ombudsman, Darpana Harkison
Clause 7.5 of the Policy Holder’s Protection Rules provides that:
An Insurer shall ensure that a policy contains a provision for a period
of grace for the payment of premiums of not less than 15 days after the
relevant due date: Provided that in the case of a monthly policy, such
provision must apply with effect from the second month of the currency
of the policy.
In the present economic recession, many claims are being rejected
due to the non-payment of premium. With regard to monthly
policies, the principle is that if no premium has been received for
a specific month, there will be no cover for that month. However,
PPR has placed additional safeguards in place to ensure the
continuation of cover and the payment of premium.
The period of grace:
In the event of the non-payment of the premium for a specific month, clause
7.5 of the PPR provides that the insurer’s policy wording must contain a clause granting
the insured a grace period within which the premium may be paid.
Whilst PPR does not prescribe the actual period of grace, PPR stipulates that this period of grace may not be less
than 15 days. Therefore, any policy wording that provides for a grace period of less than 15 days from the due
date of the premium would result in a breach of PPR. In essence, the grace period may be 15 days or more than
15 days after the due date of the premium, but it may not be less than 15 days.
When does the grace period come into effect?
PPR provides that the grace period is applicable from the second month of the currency of the policy.
The following example will be used to illustrate the meaning of this clause:
The policy incepts on 28 June 2009 and the first premium is due on 30 June 2009. On 30 June 2009, the
premium is not received due to insufficient funds. In this instance, the insured is not given a grace period
within which to pay the premium as the first premium was payable during the first month of the currency of
the policy. Therefore, the policy did not incept.
However, if the first premium is payable on 01 July 2009 thus in the second month of the currency of the
policy and the premium is not received due to insufficient funds, then PPR stipulates that the policy wording
must contain a provision granting the insured a grace period of not less than 15 days within which to effect
payment of the premium in order to enjoy cover. Therefore, the insured is given a grace period of not less than
15 days from 01 July 2009 within which to effect payment of the premium. It must be emphasized that the words
not less than 15 days do not mean within 15 days - the grace period in this instance will commence from 01 July
2009 till the period prescribed by the policy wording expires.
Prescribed methods of payment of the premium during the grace period:
Where the policy wording prescribes that the premium may only be paid by debit order, then the policy must also
prescribe how the premium must be paid during the grace period.
If the policy wording provides that the premium must be paid by debit order but is silent on the manner in which
payment is to be effected within the grace period, then the insurer must attempt to obtain the premium during
the grace period by re-debiting the insured’s account.
The strike date should be in line with the grace period prescribed in the policy and may not be before the fifteen
days minimum period has expired. The insurer can also not refuse an offer by the insured to make payment of
the premium during the grace period by means of a cash payment into the insurer’s account. This is because
the insured’s right to make payment of the premium within the grace period may not be frustrated.
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OSTI welcomes new staffers to the organisation!
Peter Nkhuna, Assistant Ombudsman
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Peter Nkhuna holds B Proc and LLB qualifications, both
obtained at Wits University. He is currently writing his final
exams for the Master of Business Leadership/ MBL program
with the Unisa School of Business Leadership. He has eleven
years’ experience in the industry. He was a Legal Manager
with a direct insurer prior to joining the OSTI office.
Peter says that he considers the OSTI office to be an important
player in the industry, particularly in leveling the playing field
for the often ill-informed consumers. Between becoming a father
for the first time and studies, Peter does not have a lot of spare time
on his hands, but enjoys martial arts, fitness, theatre and travel when
the opportunity arises.

Nosipho Mfeka, Assistant Ombudsman
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Nosipho holds an LLB Degree from the University of Port
Elizabeth and was admitted as an attorney in 2008. After
completing her articles she worked at a short-term insurer
as a Legal Assistant before joining the Office of the
Ombudsman for Short Term Insurance.
Nosipho believes that the role of the Office of Ombudsman
for Short Term Insurance is to mediate disputes between the
insurers and consumers on issues of claims as well as policy.

Candice Holmes, Secretary to Assistant Ombudsman,
Wynand van Vuuren
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Candice joined OSTI in August this year and is secretary to
Assistant Ombudsman, Wynand van Vuuren. She previously
worked as a legal secretary to an attorney firm based in
Northcliff. Candice is currently studying towards a Business
Management Diploma with Intec College. Candice says
that the Ombudsman plays a very important role in this
country as it provides a valuable service to the consumer
and ensures equality and fairness for every South African.

T h e O m b u d s m a n f o r S h o r t - Te r m I n s u r a n c e N e w s l e t t e r

3
Back to index

Ombudsman’s Advice
Due care and precaution
The insured purchased a top of the range sports utility vehicle (SUV) which he proposed to use on off road courses.
Since 1998 the insured had attended a number of specialised 4x4 driving training courses. In August 2008 the
insured, together with a friend, decided to take their vehicles along a 4x4 route on a farm. Upon arrival at the gate
to the farm the insured was handed a map reflecting the different routes available. The insured was also cautioned
to exercise care at a point on the one of the routes known as drift 2 where vehicles would have to traverse a stretch
of water.
According to the insured when their party reached drift 2 they stopped and got out of
the vehicles approached the drift, noting the incline of the banks. The insured states
that he thereafter walked several meters into the water to establish its depth and
the conditions underfoot. The surface underfoot appeared to be firm and the
water was not flowing. There was also no evidence of recent rain storms and
it appeared that the drift formed part of a roadway on the farm which was used
frequently. After discussion, the insured and his friend decided that the drift
was capable of being easily traversed and they decided to drive through the
water.
Both the insured and his friend had identical vehicles. The insured and his friend
were confident that they would be able to traverse the drift without any difficulty.
The insured set the suspension of his vehicle on the highest setting and thereafter
proceeded to enter into the water. However, after the insured’s vehicle had proceeded some
distance into the water the engine stalled and the insured was not able to restart the vehicle. It had to be towed
to a place of repair. It was later determined that the engine had seized and that there was extensive water damage
to the interior of the vehicle. Upon inspection, the insurer’s assessor estimated that the vehicle had been submerged
in water with a depth of approximately 75cm. When the vehicle was first recovered it appeared that the engine
could be turned freely. Later the engine was found to have seized solid. It was believed that the engine had
ingested water resulting in a hydraulic lock, which bent the connecting rods resulting in a lack of compression.
The insurer rejected liability of the insured’s claim for damage to the vehicle on the grounds that the insured had
failed to exercise due care and precaution to prevent loss or damage. In this regard it was alleged that the insured
had acted recklessly and had willfully exposed the vehicle to danger. In support of its allegations the insurer
alleged that when the insured had arrived at the farm he had been handed a map which contained a warning on
the reverse side indicating the dangers posed by drift 2. The insurer also maintained that the insured had acted
recklessly in attempting to traverse the drift when he had been advised by the receptionist that the drift was
dangerous and that the owners of the farm had to pull a number of vehicles out of the drift. The insured replied
by stating that the map that he had been given contained no warnings on its reverse side and produced the map
which he had been given as evidence of this fact.
The Ombudsman, after viewing the facts of the matter and extensive discussion with the parties drew the attention
of the insurer to the fact that it had long been established law that the meaning of “reasonableness” in the context
of a contractual duty requiring an insured to take all reasonable precautions to prevent loss or damage, was not
the same as that in a delictual context. An element of recklessness is required. Consequently it was necessary
for the insurer to establish that the insured was reckless by reason of his being covered by a policy of insurance
and with that knowledge the insured had refrained from taking measures which he knew ought to be taken to
prevent loss or damage from arising. It was necessary for the insurer to establish that the insured recognised the
dangers to which he was exposed and had deliberately courted them by failing to take measures which he himself
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Ombudsman’s Advice
(continued)

Due care and precaution (continued)
knew were inadequate to avert the danger from arising, or about the adequacy of
which he simply did not care, in the knowledge that he was insured. The Ombudsman referred to the
case of Santam Ltd. v CC Designing cc 1999 (4) SA199 (C) with approval and held that the test to be applied was
whether the insured had deliberately courted a danger, the existence of which he recognised, by refraining to take
any measures to avert harm. It was not enough that the insured’s failure to take any particular precautions to
avoid the danger should be negligent, as the insured was entitled to be indemnified against the consequences
of his own negligence. The insured’s conduct had to be reckless, made with actual recognition by the insured that
a danger existed and regardless of whether or not it was averted.
The Ombudsman held that the insurer had not discharged the obligation of establishing recklessness on the part
of the insured. The available evidence established that the insured had been on 4x4 courses, had not been advised
of any specific danger posed by drift 2, which in any event he was entitled to assume was passable and traversable
having regard to the fact that it was situated on a recognised 4x4 trail which was open to the public and for which
he had paid for the privilege of use. The insured had not simply entered the drift without knowing what danger
is posed. Indeed he and his friend had stopped, inspected the drift and the conditions prevailing before deciding
to traverse it. The insured was driving a sophisticated vehicle which was designed to travel along off road terrain
and through water.
The insurer later agreed to accept liability for the insured’s claim.

Standard of proof in drunken driving cases
The Insured was involved in a motor vehicle accident on the 23rd September 2006. The Insured was charged with
reckless and negligent driving and with driving whilst under the influence of alcohol following upon the collision.
Seven months after the collision occurred the criminal charges against the Insured were withdrawn. The Insurer
thereafter took the matter up with the SAPS and insisted that the matter be proceeded
with on the basis that blood tests taken shortly after the incident occurred, had
established that the Insured was indeed under the influence of alcohol. Eventually
the matter proceeded to trial and the Insured was found not guilty on all charges
brought against him and was discharged. Following upon his acquittal on the
criminal charges the Insured demanded that the Insurer meet his claim for
damages to his vehicle, but the Insurer again refused to do so on the grounds
that the Insured had been under the influence of alcohol. The Insured thereafter
filed a complaint with the Ombudsman stating that he had been found not
guilty and that the Insured was bound by the outcome of the criminal trial.
The Insurer filed a comprehensive response to the Insured’s complaint with the
Ombudsman and provided copies of the entire police docket in support of its case.
The Insurer stated that it was not a requirement for the Insurer’s liability, that the Insured
be found guilty in a Court of Law and that the blood test carried out on the Insured “clearly indicates that the
Insured’s blood alcohol level was way above the legal limit”. The Insured was found to have had an alcohol blood
concentration of 0.19 grams per 100ml. The Insurer also drew attention to the fact that a large number of witnesses,
including the Metro police officer who attended at the scene, confirmed that the Insured “was clearly under the
influence of alcohol”.
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Ombudsman’s Advice
(continued)

Standard of proof in drunken driving cases (continued)
The Ombudsman after reviewing the available evidence concluded that the Insurer had demonstrated, on a balance
of probabilities that the Insured had been under the influence of alcohol at the time of the incident giving rise to
the claim. Of significance was the uncontested evidence of the third party whose version was that he had been
stationary at a traffic light waiting to turn right when the Insured approached the intersection from his right hand
side at high speed, proceeded over two curbs and collided into the third party vehicle whilst it was stationary. The
Ombudsman pointed out to the Insured that whether or not he drove the vehicle whilst under the influence of
alcohol, in breach of the policy terms and conditions, was an issue to be decided on a balance of probabilities and
on the basis of all the available facts and information. The Insurer’s liability was not dependent upon the Insured
being convicted of a criminal offence and that the standard of proof was different to that which applied in a criminal
case. In the Ombudsman’s view there was sufficient evidence to conclude that the Insured had been under the
influence of alcohol at the time of the accident giving rise to the claim and the evidence of the witnesses was
supported by the blood alcohol test results. The test results were consistent with the observations made at the
scene of the collision by the witnesses. The Insurer had discharged the onus of establishing a prima facie case that
the Insured had been under the influence of alcohol.
The Insurer’s rejection of liability was accordingly upheld.

Locking the baby in the car
The Insured and her husband were packing their car in preparation for a trip. The vehicle had been standing in the
sun with all the doors and windows closed and it was very hot inside. The Insured placed her 16 month old baby
in his car seat and strapped him in. The baby was restless and in order to amuse the baby whilst the packing process
was completed, she gave him the car keys to play with. Inadvertently the baby pressed
the button on the key that locks the vehicle and when the insured closed the remaining
open door she discovered to her horror that she had locked the baby in the vehicle
and had no means of opening the vehicle. She attempted to coax the child into
pushing the button again but her efforts were not successful. The baby later
started to cry from the heat and became distressed. Eventually the Insured’s
husband managed to break open a window enabling the vehicle to be opened
and the baby to be rescued.
The Insured submitted a claim against her insurer for the cost of repairing the
damage to the vehicle but liability was rejected by the Insurer on the grounds
that the damage had been self-inflicted by the Insured.
The Ombudsman pointed out to the Insurer that the damage to the vehicle had arisen from an accident, or unintended
event, namely the locking of the vehicle when the baby was inside it and the breaking open of a window was a direct
consequence of the accidental locking of the vehicle. Even if the Insured had been negligent in giving the car keys
to the baby to play with, the cover provided by the policy was in the nature of an all-risk policy and the Insured was
entitled to be indemnified against the consequences of her negligence. The Insured had not deliberately damaged
the vehicle and was reacting to an emergency.
The Insurer was unwilling to accept liability for the claim but later offered an ex-gratia settlement to the Insured
which was accepted.
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The Ombudsman for Short-Term Insurance says that the onus of
maintaining one’s property is the responsibility of the house owner
and not the insurer
The Ombudsman for Short-Term Insurance reports that consumers are often confused
about the cover provided to them in terms of house owners insurance and may be under
the impression that if they experience any problems with their house that their insurer is
obliged to rectify the problem. “This impression is incorrect”, says Brian Martin, Ombudsman
for Short-Term Insurance. “Consumers must bear in mind that insurance policies generally only cover
loss or damage arising from specified perils or events” he adds.
House owners’ policies are intended to provide indemnity for loss of damage arising out of unexpected sudden eventualities
and usually contain exclusions in relation to loss or damage arising out of the lack of maintenance, gradually operating
causes or defects in design or construction. Before an insurer is liable for a claim it must be established that the loss
arose from a peril covered in the policy and the insured bears the onus of establishing this. On the other hand if the
insurer alleges that the loss or damage falls within an exception, (that which excludes liability) then the insurer bears
the onus of establishing this.
An insurance policy does not provide for the cost of maintenance of property, this is the responsibility of the house owner
who must adequately maintain their property.
Consumers are also cautioned that many insurance policies exclude liability for any losses where buildings or structures
have not been built in accordance with regulated building standards or any other specifications. “We urge consumers
not to construct buildings, walls or swimming pools unless they have satisfied themselves that these structures comply
with relevant legislation and they should always seek professional advice prior to engaging in any additions or alterations
to their properties”, says Brian Martin.

Consumers need to disclose true and accurate information when taking out short-term insurance
Consumers need to ensure that they disclose true and accurate information to their insurer when taking out insurance
as insurers are entitled to full and frank disclosure of all facts material to its assessment of the risk and the premium
charged. The Ombudsman for Short-Term Insurance, Brian Martin says if you are unsure of your facts, rather ask
for more time from your insurer to verify the facts or advise them that you are unsure.
Consumers also need to ensure that they advise their insurer or broker if circumstances have changed since the
inception of the policy, for example, alterations have been made to your home or you have had a change of
address. An insurer relies upon the information furnished and bases its assessment on the truth and accuracy
of that information. “If you have had prior claims or a judgement against you, make sure that you disclose this
information. Rather adopt the policy of providing too much information then too little information”, says Brian.
The Office recently dealt with a complaint where the insured had telephoned an insurance company enquiring
about insurance cover for his vehicle and contents of his house. Based upon the responses given to a
number of questions, the insurer provided a quotation which was accepted by the insured. A few
months later the insured filed a claim for damage to his motor vehicle which had been involved in
an accident in a parking garage. The insurer rejected liability for the insured’s claim on the grounds
of non-disclosure. The insured had submitted four accident claims against his previous insurer
within a short period of time and which were of significant value. At the time that the
insured took out the cover, he was asked whether in the previous five years there had
been claims made against his vehicle, to which he only acknowledged one claim.
Had the insured provided proper disclosure to his insurer, they would have declined
the risk due to his history of claims. “In this instance, we agreed with the insurer’s
decision that they would declare the policy void from inception, but that they needed
to refund all the insurance premiums that had been paid by the insured. The insured
knew that he had filed a significant number of claims within a short period
of time against his previous insurer and that this information would
certainly have affected the insurers assessment of the risk”, says Brian.
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OSTI makes submission to the Financial Services Board
on unfair practices in the insurance industry
OSTI has made a submission to the Financial Services Board regarding unfair practices in the insurance
industry. SAIA has also been afforded an opportunity to provide input on the issue.

Office closure during the
Festive Season
The Office of the Ombudsman for Short-Term Insurance will
close at midday on Wednesday 23 December 2009 and will
re-open for business on Monday 4 January 2010 and would
like to take this opportunity to wish all of its stakeholders
all the very best for the festive season!

Let’s hear it for OSTI
It’s always good to receive feedback from consumers who
have approached the Office for assistance, here’s what a
few had to say recently:
• “I would like to send my gratitude to the Office of the Ombudsman
for the diligent manner on which you have handled this case of mine.
Thank you for your hard work and insightful arguments”
• “Thank you for the manner in which you conducted this case and I
wish to acknowledge your professional service. The Ombudsman really
stood by my side when the odds were against me”
• “Just to say many thanks for your prompt, professional and efficient
handling of this case. It is very much appreciated and most heartening
to meet with such a high standard of service”
• I just want to tell you that my case was settled in less than one week
and once again I would like to thank you at the Ombudsman’s for the
work that you do”
WHAT DOES THE OMBUDSMAN DO?
The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in an independent, impartial, cost-effective,
efficient, informal and fair way.
The Ombudsman is appointed to serve the interests of the insuring public and the short-term Insurance Industry. The Ombudsman acts
independently of the Insurance Industry in all complaints. All members of the South African Insurance Association conducting personal
lines and commercial lines business have voluntarily agreed to accept the Ombudsman’s formal recommendations.
If you want to lodge a complaint or require assistance please contact the Ombudsman’s Office by calling 0860 726-890 or visiting our
website at www.osti.co.za, where application forms can be downloaded.

If you would like to be added to our mailing list,
please contact us on:
Tel: 011 726-8900, Fax: 011 726-5501 or
email: info@osti.co.za
For more information on our activities, please visit our
website at www.osti.co.za
We welcome any feedback or comments you may have.
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Copyright subsists in this newsletter. No part of the newsletter may be
reproduced, transmitted or downloaded in any form or by any means,
without the permission of The Ombudsman for Short-Term Insurance.

