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“Never more needed”
Ombudsman and Deputy Ombudsman
attend the International Network of
Financial Services Ombudsman
Schemes Annual Conference
The Ombudsman Mr Brian Martin and his Deputy
Mr Hendrik Viljoen recently attended the Annual
Conference of the International Network of Financial
Services Ombudsman in Dublin Ireland. The theme of the
conference was “Never more needed” and against the back
drop of the turmoil in the international financial markets this proved
to be very apt. The conference was well organized by the Financial
Services Ombudsman of Ireland. The conference started
on Wednesday the 24th June 2009 with committee work
and a Welcome Reception in the National Gallery In
Dublin. Financial Services Ombudsman from all over
the world met up again for the first time since the
previous conference in New York, against the fascinating
backdrop of the gallery’s fine art collection. The conference
itself was hosted in the historical site of Dublin Castle.
The next morning started off with Ombudsmen being
addressed by Ireland’s Minister for Finance who provided insight
into how governments view the financial crisis. Presentation was then made
by the Chairman of an international banking group which again offered alternative
insights into the cause and effect of the failure of the regulatory environment to prevent
the financial crisis. An interesting session was held in the late morning, discussing
co-operation between the Irish Ombudsman and their Financial regulator with insights
also being provided by the United Kingdom Ombudsman’s Service on the topic.
Break-out sessions were up next, where delegates had to choose between joining a session discussing joint up Ombudsman’s
Schemes (where different Financial Ombudsman came together in one scheme) and Investments by the elderly. After
lunch the delegates listened to a presentation from a local Bank on how they view complaints on a world wide basis. This
was followed by another break-out session with a choice this time being offered between sessions on statutory vs private
Ombudsman Schemes, media and organizational issues. Some of these sessions sparked a healthy debate and resulted
in all the delegates learning about new ideas that could be applied back home.
The late afternoon session gave everyone an intellectual workout as they were addressed by one of Ireland’s foremost
academics, Dr Kinsella on the changed landscape for financial service providers, consumers and Ombudsmen in the
aftermath of the financial crisis.
The evening function was held in the State Apartments of the Dublin Castle. This included a reception and guided tour
of the Apartments and a formal dinner, followed by traditional Irish music and dancing. The next morning started with
break-out sessions focusing on banking, insurance and investments. This was immediately followed by another
break-out session where delicates could choose between sessions on the impact of Ombudsman, systemic issues or
quality review of schemes.
When the next speaker’s flight was delayed an impromptu discussion was held on judicial review and instances were
Ombudsman’s rulings have been taken on appeal to Civil Courts. Both the United Kingdom and Australia provided
fascinating insights on the outcome of these cases. It is interesting to note that in Ireland the consumers that took the
Ombudsman to Court outnumbered the industry 2 to 1.
This was followed with an address from the EU Commissioner for Ireland on current developments in consumer and
financial areas. Japan then took the opportunity to inform the conference of their plans to set up a financial ombudsman
scheme. A conference overview was then provided by Walter Merricks the Chairperson of the Network of Financial
Services Ombudsman and this was followed by an audio visual preview of Info 2010 which will be hosted by the
South African Ombudsmen in Cape Town.
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The Ombudsman’s Office is pleased to welcome two new members to its Board,
Shehnaz Somers and Mpho Thekiso who replace outgoing members Steve Zietsman and
Fati Manamela.
Shehnaz Somers is no stranger to the short-term insurance industry and
currently holds the position of Head of Personal Lines Underwriting at
Santam Limited. Prior to joining Santam, Shehnaz worked for Munich
Reinsurance Company of Africa Limited. On her appointment to the
Ombudsman Board, Shehnaz says, “The Ombudsman’s office serves
both the interest of the insuring public and short-term insurers hence
the OSTI Board is made up equally of consumer representatives and
industry representatives, as well as the Financial Services Board.
Short-term insurance is about the protection of individuals and
businesses (policyholders) in the event of certain mishaps and as an
industry representative, my role is to ensure that the business practices
of the industry benefit both the industry and its consumers collectively.
Amidst the backdrop of the global recession, South Africa is faced with many socio-economic
challenges such as the high levels of fraud, personal debt and security concerns which of course
all impact on the short-term insurance industry which faces considerable increases in claims costs
and claims frequency. This is forcing the industry to collaborate with consumers in the form of
Consumer Education and Risk Management to proactively reduce risks. Another major contribution
of the industry representatives on the Board is in my opinion to provide leadership and guidance
on issues which may affect the industry’s public image and reputation”.
Mpho Thekiso holds the position of Project Manager of Debt Counselling
with the National Credit Regulator and is responsible for the debt
counseling project which was implemented when the National Credit
Act came into effect. Prior to joining the National Credit Regulator,
Mpho worked for the Department of Economic Affairs, Gauteng
Government as an Assistant Director of Research. Mpho says of her
appointment, “Leveling the playing field between consumers and
the business sector has been part of my life for the past 18 years.
My appointment as a Board member of the Ombudsman for ShortTerm Insurance was a christening of values that are deeply embedded
in my heart. I subscribe to the notion of impartiality, fairness and efficiency
which is the cornerstone of OSTI. I pledge to contribute to the effectiveness
of the office to the best of my ability.”
We wish both Mpho and Shehnaz every success in their tenure and would also like to thank
both Steve Zietsman and Fati Manamela for their contributions whilst
serving on the Board.
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Material misrepresentation and Material
non-disclosure - What exactly is material?
By Assistant Ombudsman, Darpana Harkison
Section 53 of the Short-term Insurance Act states:
“Misrepresentation and failure to disclose material information.1(b) The representation or non-disclosure shall be regarded as material if
a reasonable, prudent person would consider that the particular information
constituting the representation or which was not disclosed, as the case
may be, should have been correctly disclosed to the short-term insurer so
that the insurer could form its own view as to the effect of such information
on the assessment of the relevant risk.”
The test is an objective one. The first part of the test provides: Would a
reasonable, prudent person deem the information of such a nature that it
must to be disclosed? The second part provides: Would this prudent person
deem the information relevant to the assessment of the risk by the insurer?
The insurer bears the onus of showing that the information required or requested
is material. In Mutual & Federal Insurance Company vs. Jaff Da Costa [2007]
SCA 89 (RSA), the court quoted with approval from St Paul Fire & Marine Ins. C v Huff.
Tex Civ App 1915, 172 SW 755 at 756, where it was stated: “If the fact untruly represented was
something not found to be material to the risk, then the policy should not be voided. Generally stated,
a fact would be material to the insurance risk which would induce the insurance company to decline the
insurance altogether, or not to accept it unless at a higher premium.”
In the matter of Mahadeo v Dial Direct Insurance Limited, the insurer rejected the claim on the basis of the non-disclosure
of a pot-hole incident, which insurer argued had not been disclosed and had it been disclosed, the Plaintiff would not have
qualified for a six year No Claim Bonus and a higher premium would have been charged.
With regard to the insured’s previous claims history, the insurer asked the following questions during the sales conversation:
Advisor:
Okay and accidents or stolen car claims?
Mr Mahadeo: No.
Advisor:
Okay and claims in the last two years at all.
Mr Mahadeo: No.
According to Mr Mahadeo, he did not consider the pothole incident as an accident. The court found that the insurer did not
prove that the pothole incident took place two years prior to inception of the policy and that the insured’s explanation that
both questions only related to accident and theft claims was reasonable.
The court held that the insurer did not create a duty of disclosure on the part of the insured as, a reasonable person, based
on the questions asked, would not consider that the pothole incident needed to be disclosed. Therefore, the insured’s claim
was upheld.
In determining whether the insurer has created a duty of disclosure or whether a misrepresentation has taken place, regard
must be had to the manner in which the questions are asked. In the case of direct insurers, the Policy Holder Protection
Rules provides that:
4.1(c) Representations made and information provided to a policyholder
by a direct marketer
(i) must be factually correct;
(ii) must be provided in plain language, avoid uncertainly or confusion and not be misleading;
(iii) must be adequate and appropriate in the circumstances of the relevant marketing, taking into account
the level of knowledge of the policyholder;
Within the South African context, insurers must ensure that language barriers are eliminated and in the case of first time
insureds, effort is made to explain concepts such as “claims”, “losses”, “comprehensive insurance”, “regular driver”,
“principal driver” and “nominated driver” to name but a few, which are commonly used at underwriting stage. In the insurance
context, these terms denote certain meanings, however, to the lay person these terms are not self-explanatory. It must
be remembered that as the test for materiality is an objective test, the insurer must ensure that the questions asked at
underwriting stage will elicit the correct answers which are required for the correct underwriting of the risk. Therefore,
the questions must not be ambiguous, contradictory and complex in order to extract the correct and specific information
required.
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NEW APPOINTMENTS AT THE OFFICE
Monica Bolgann, Secretary to
Assistant Ombudsman, Mandy Ferreira
OSTI welcomes new staff member, Monica Bolgann to the team, as Secretary to
Assistant Ombudsman, Mandy Ferreira. Monica has held secretarial positions
for most of her working life and also had a brief sojourn into the jewellery
business where she underwent training in diamond grading, settings, cuts and
precious stones.
Of her position at OSTI, Monica says, “It is probably the busiest most pressured
position I have had in my working life and for that alone I revel in it. There is
never a dull moment and seeing settlements come through and knowing that
someone somewhere who really needed their claim paid out and was finding
financial relief, does provide one with job satisfaction”.
Monica has one daughter who is studying at UCT and her hobbies include
botanical art painting, tsumi-e painting and similar creative past-times. We wish
her many happy years at OSTI.

“CREDIT WORTHINESS MISREPRESENTED”
Details of the Claim
The Complainant bought a new Honda JAZZ and purchased insurance cover accordingly. During the sale of the policy
she was asked in Afrikaans whether she, the regular driver of the vehicle, had ever been
blacklisted, liquidated or sequestrated. The Complainant claimed her answer to this was
“Nie waarvan ek bewus is nie”. Cover was put in place and three months later the
Complainant submitted a claim for damage following a motor vehicle accident. Upon
investigation by the Insurer, it was found that the Complainant had been blacklisted
for a number of unpaid accounts prior to inception of the policy and the claim was
rejected on the basis of “non-disclosure,
The Complainant denied having misrepresented her credit history and submitted a
complaint against her Insurer with the Ombudsman for Short Term Insurance.
The Complainant’s View
The Complainant was adamant that she had not withheld any knowledge of a bad credit history from the insurer
at inception of the policy and was of the opinion that the insurer should have run a credit check on her prior to
granting the policy as opposed to doing so only when a claim is submitted. The Insurer had collected her premiums
since the policy inception and was therefore obliged to pay her claim for accident damage to her vehicle.
The Complainant advised that she had requested her Insurer to provide her with the voice recording of the sale of
the policy to prove that she had intentionally withheld her bad credit history from the Insurer and when the Insurer,
advised her that they may experience difficulty in doing so, the Complainant was of the view that such voice recording
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(continued)

“CREDIT WORTHINESS MISREPRESENTED” (continued)
did not exist.
The Complainant was of the view that her Insurer was not able to prove their allegation, should have conducted the
credit check prior to granting the policy cover and by failing to do so, should therefore be made to entertain her
claim in full.
It was also argued by the Complainant that she had been granted the loan to purchase the vehicle by the financier
which would pose a greater risk to the financier had she been blacklisted and the Insurer should therefore had no
objection to granting the insurance cover over her vehicle.
The Insurer’s View
The Insurer provided the Ombudsman’s office with the Complainant’s policy schedule which included the Complainant’s
response to her creditworthiness together with their stance in the case of non-disclosure, mis-description or
misrepresentation of same. The Ombudsman’s office was also provided with a copy of the credit check conducted
on the Complainant during the investigation of the claim as well as the voice recording of the sales conversation
in support of their decision to reject the Complainant’s claim for the motor vehicle accident and their decision to
cancel the policy.
The Insurer argued that had they been notified of the Complainant’s credit history during the sale of the policy they
would not have granted the Complainant cover and would therefore, not have exposed themselves to the moral risk
that the Complainant represented.
The decision to reject the Complainant’s claim by Insurers and to cancel the policy was aggressively maintained by
the Insurer.
Ombudsman’s View
The credit check on the Complainant provided by the Insurer clearly indicated “bad debt written off” by five (5)
separate institutions to the value of R71 201 over a period of 18 months prior to inception of the policy.
The voice recording confirmed that the Complainant answered in Afrikaans “Nee, glad nie, uh uh” when asked by
the Insurer whether she had ever been blacklisted, liquidated or sequestrated during the sales conversation.
The office of the Ombudsman provided the Complainant with the credit check as well as the voice recording obtained
from the Insurer for her ease of reference and allowed her the opportunity to comment thereon. The Complainant
was thereafter unable to provide an adequate explanation for her response to the Insurer’s question regarding her
creditworthiness.
It was the view of the office of the Ombudsman that it was clear that the Complainant could not have been unaware
of her bad credit history under the circumstances and intentionally withheld such information from the Insurer during
the sales conversation.
Based on the information available, the Insurer argued that the Complainant’s non-disclosure of her bad credit
history prejudiced Insurers and they indicated that they would not have accepted the risk had they known about
the bad debt. The Ombudsman’s office could therefore not make a ruling against the Insurer for their decision to
reject the claim and cancel the policy.
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RIDING WITHOUT A LICENCE
The Complainant lodged a claim with his Insurer for accident damage to his motor cycle. The claim
was eventually rejected as the Complainant, also the incident driver, was not in possession of a valid
motor cycle driver’s licence at the time of the accident.

During the assessment of the claim it came to light that the Complainant’s learner’s licence to ride
a motor cycle expired four months prior to the incident. Due to the current
administrative problems in the licencing department, the Complainant
struggled to get an appointment to renew his learner’s licence.
It is important to note that this would only have been a
theoretical test which the complainant had previously
passed. In addition to this the Complainant also passed
an advanced driving course and he was an experienced
rider. He used the motor cycle on a daily basis.

While riding the motor cycle on the day of the incident
another vehicle suddenly made a u-turn in front of the
complainant and it was impossible for him to avoid the collision.
There was therefore no evidence of inexperienced riding on the part
of the complainant.

In terms of the contract between the Complainant and his Insurer, he did not enjoy cover for any
accident damage while not in possession of a valid driver’s licence.

Having considered the above it was clear that the theoretical test which the Complainant had to
write was not material in the circumstances as the accident would still have occurred had the
complainant undergone the test.

The Ombudsman therefore requested that the claim be settled in full and Insurer agreed to this.
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OMBUDSMAN FOR SHORT-TERM INSURANCE
THE USE OF “PIRATE” AND SECOND HAND PARTS IN THE REPAIR OF MOTOR
VEHICLES
The Office of the Ombudsman for Short-Term Insurance frequently receives complaints from
consumers concerning the use by Insurers when repairing motor vehicles of so-called “pirate parts”
as well as second hand components. There is a perception on the part of the public that an Insurer
is obliged, when repairing a motor vehicle, to use new original factory supplied parts in all instances.
The Ombudsman, Mr. Brian Martin, says “the cost of repairing damaged motor vehicles has risen significantly
over time and is a major factor in the high cost of motor vehicle insurance. If premiums are to be kept at reasonable
levels and increases in premiums within similar bounds, it is imperative that everything possible be done to keep repair costs down, but
at the same time without compromising safety or quality standards.” The low incidence of comprehensive motor vehicle insurance is an
area of major concern to the Ombudsman and the less affordable insurance products are the greater the temptation on the part of
consumers to self-insure, which can have far-reaching consequences not only for the motorist himself, but society at large.
The Ombudsman points out that in the modern world very few motor manufacturers actually manufacture the components incorporated
into their motor vehicles and a high percentage of these components are sourced from specialist component manufacturers. Components
may be common to more than one make of motor vehicle. A distinction is to be drawn between components made by reputable manufacturers
which conform to recognise safety or quality standards and those which may be classified as fake or unauthorised copies made by
unspecified manufacturers, often in China (so called pirate parts). Original factory supplied components must be fitted whenever a critical
component of the motor vehicle may be damaged or where the warranty or maintenance plan of a vehicle may be adversely affected by
the fitment of other components. Depending upon the circumstance of each case and in particular the age and condition of a car, there
is however no reason why components made by outside component manufacturers should not be used where this can result in cost
savings, provided that issues of safety or reliability are not compromised. The use of second hand parts, where appropriate, is also to
be encouraged as a cost saving measure. The Ombudsman stresses that no hard and fast rule can be laid down and that each case must
be assessed on its own individual merit. However, he appeals to members of the public to be reasonable and practical in their approach
to the repair of accident damage and by insurers, pointing out that the underlying purpose of insurance is one of indemnification and not
enrichment. He also draws attention to the fact that “betterment” is not applied in relation to individual components of a motor vehicle,
but only where the overall value of an insured article has been increased through a process of repair or reinstatement. Should the insurer
be able to show this through independent evidence, then the Ombudsman will allow a deduction from the claim to the extent of the
“betterment”.

THE OMBUDSMAN FOR SHORT-TERM INSURANCE CAUTIONS CONSUMERS NOT BE PRESSURED INTO
PURCHASING AN INSURANCE PRODUCT AT POINT OF SALE
The Ombudsman for Short-Term Insurance cautions consumers not to be pressurised into purchasing an insurance product at point of
sale, as often these products do not meet consumers’ needs and are sometimes more costly than anticipated.
Often an array of insurance products are offered to consumers when they purchase goods on credit. Consumers should consider whether
they really need the product offered and check who underwrites the product and administers its application. “Do not purchase something
that you do not fully understand”, says Brian Martin, The Ombudsman for Short-Term Insurance. Consumers should always enquire whether
the person offering these products is a licensed financial services provider and is able to provide objective and impartial advice. In addition
a copy of the policy document or the schedule which sets out the benefits offered should be given to the consumer”. It is also important
to remember that in terms of the National Credit Act, no credit provider may force you to take out insurance through their nominated
insurance company. If in doubt, consumers should not sign anything before seeking professional advice from either an insurance broker
or attorney.
The Ombudsman for Short-Term Insurance says that if it is a requirement of the finance agreement that the goods must be insured and
if you have not arranged the insurance yourself, consumers should insist on written proof that the goods have been insured before removing
them from the store.
Consumers can check with the Financial Services Board to establish whether the insurance provider is registered with them, by calling
012 428 8000 or by visiting their website at www.fsb.co.za
The Ombudsman for Short-Term Insurance can be reached on 0860 726 890, email info@osti.co.za or visit their website at www.osti.co.za

WHAT DOES THE OMBUDSMAN DO?
The Ombudsman for Short-Term Insurance resolves disputes between Insurers and consumers in an independent, impartial, cost-effective,
efficient, informal and fair way.
The Ombudsman is appointed to serve the interests of the insuring public and the short-term Insurance Industry. The Ombudsman acts
independently of the Insurance Industry in all complaints. All members of the South African Insurance Association conducting personal
lines and commercial lines business have voluntarily agreed to accept the Ombudsman’s formal recommendations.
If you want to lodge a complaint or require assistance please contact the Ombudsman’s Office by calling 0860 726-890 or visiting our
website at www.osti.co.za, where application forms can be downloaded.
If you would like to be added to our mailing list, please contact us on:
Tel: 011 726-8900, Fax: 011 726-5501 or email: info@osti.co.za
For more information on our activities, please visit our
website at www.osti.co.za We welcome any feedback or
comments you may have.
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