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Rounded Rectangle: The Ombudsman’s Briefcase now available via e-mail
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For more information contact Mr Naresh Tulsie
info@osti.co.za / naresh@osti.co.za

5-Point Star: Our office was nominated as a finalist for the DTI award for
Consumer Champions, an award which we have won and finished as finalists
twice in the last three years
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DEVELOPMENTS IN THE OFFICE

LAUNCH OF ANNUAL REPORT
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Isabel Jones & Ronnie Napier

Helm van Zijl
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Other Guests at the Launch of our Annual Report
Download our 2003 Annual report

GETTING TO KNOW YOUR OMBUDSMAN BETTER
HOW BIG IS OUR OFFICE?
There are a total of five Complaints Handlers and eleven other support staff, i.e. a total of sixteen. To
place this in context, last year a total of 4351 main complaints and 2941 prelim complaints were dealt
with. This does not include the telephonic queries, walk in complainants or miscellaneous mail that
needs to be dealt with.

HOW DO WE DEAL WITH COMPLAINTS
We require a written Application Form to be completed. The written complaint is submitted to the
Insurance Company, and very often because a more senior person, who interacts with our office on a
regular basis, looks at the claim and it is admitted there and then. We may, depending upon the
response, get further information from the Insured, or immediately advise the Insurance Company that it
is incorrect in its approach. We also meet with Insurers on a regular basis and most of the disputes are
resolved by negotiation. We try to keep the relationship a cordial and friendly one. The essence is to
build up mutual trust. There are occasions however where you have to make a ruling or threaten to
make a ruling. Furthermore, matters are considered by the Ombudsman on both a legal position and on
equity – proper insurance practice.

HOW LONG DOES IT TAKE TO FINALISE A CLAIM?
We have to report to our Council how many claims are unresolved after six months. The reason for this
requirement is that one of the basic principles of an Ombudsman’s office is that there must be a speedy
resolution of disputes. At our very first Council Meeting in 2001, we recorded that there were 656 claims
outstanding for more than six months. To put this into perspective, this was out of approximately 2,500
complaints received. Notwithstanding the fact that we received a considerable increase in the volume of
complaints, we have succeeded in reducing the six-month list to 37 at the end of 2003. The average time
for finalising a matter has been brought down to just over three months per claim.

WHAT ABOUT PRESCRIPTION?
By agreement, time-barring does not run against a complainant whilst the complaint is being dealt with
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in this office. A number of Attorneys are unaware of this agreement concluded with the Insurance
Companies. This is a very important arrangement because an Attorney does not have to arrange for the
service of a Summons to interrupt prescription, because this option is still open to the Attorney /
complainant at a later stage. The complainant accordingly has two opportunities to pursue his claim, i.e.
with the Ombudsman’s office and secondly, in Court, which could include the Small Claims Court which
has a jurisdiction of R3, 000.

HOW SUCCESSFUL ARE WE?
Since 2002 we have kept statistics of how much money we have recovered on behalf of complainants. In
2003 we recovered R22 million for private individual complainants. Most of these people would not have
been able to afford Attorneys. This represents a 22.5 % success rate. This also put into the perspective
the fact that despite the above amount recovered for complainants, the insurers were found to have
been correct roughly 77.5% of the time.
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For more information contact Mr Naresh Tulsie
info@osti.co.za

/

naresh@osti.co.za

OMBUDSMANS ADVICE
NO DISCOUNT DEDUCTION IF AVERAGE APPLIES
The insured’s house was burgled and he was informed that his contents were vastly underinsured. Quite
rightly, the insurer then applied average. In making payment to the insured, it subtracted 25% from the
net amount paid on the basis that if the insurer had replaced the stolen items, it would have obtained a
discount of 25% from the seller.
The Ombudsman pointed out that when the insurer elects to apply average, it cannot then on top of
applying average also subtract the discount it would have received had it part-replaced, because it in fact
did not part-replace. The insurer was then persuaded to pay the additional 25% which it had initially
subtracted from the claim.

‘HIJACK’ HAS A WIDE MEANING
A retired university registrar and her sister were attacked by a gang of five young men in broad daylight
in one of Barcelona’s main streets. Her handbag, containing passports, money, air ticket, camera, etc.
were forcibly taken. She and her sister were booked to leave on a bus trip to Andalucia the following day.
As a result of the loss of all her documentation she not only missed a dream trip, but she was also
landed with the cost of a great deal of additional expense for hotels, a train to Madrid and replacement
of items.
Her claim in respect of her travel insurance policy was rejected
cancellation/curtailment refers: “solely to the following events:
a.
Unexpected or sudden illness or injury
b.
Hijack, strike, riot or civil commotion provided that there was no warning
before prior issuing of policy.”

on

the

ground

that

The insurer alleged that the circumstances of the claim were not insured.
It was pointed out to the insurer that:
a. In the decision Cargo Africa CC versus Gilbey’s Distillers and Vintners (Pty) Limited 1998 (4) SA 355
N, the word ‘hijack’ was extensively analysed;
b. It has a wide and elastic meaning and includes:
“to rob a person or vehicle by force.”

“to steal from (a person).”

The insurer was persuaded to pay the claim (R5 000 - the maximum indemnity in terms of the policy).

6 of 11

12/10/08 10:55 PM

Ombudsman for Short Term Insurance

http://www.osti.co.za/newsltr0204.htm

SIGNATURE OF DISCHARGE IS NOT FINAL
The insured noticed that her water bill was suddenly considerably higher than previous ones and called
in Leak Patrol, a company specialising in leak detections. A burst pipe was exposed and the insured quite
correctly, called her insurer, who in turn instructed a plumber to do the repairs. The insurer presented a
discharge to the insured tendering payment of the entire cost of repairs less an excess of R350 which
the insured signed.
The Ombudsman pointed out to the insurer that according to the policy documentation in the possession
of the insured, an excess of R250 only is applicable. In the circumstances the insurer could not rely on
the discharge signed by the insured as the amount stated therein was based on the incorrect excess.
The short-payment was paid to the insured

BETTERMENT
One evening, whilst the insured was travelling along a road in Durbanville, he was confronted by an
oncoming vehicle on the wrong side. In order to avoid a collision he left the road and felt that the
undercarriage of his vehicle had “hit something”. He stopped and climbed out to have a look, but
because it was dark could not see any damage. He restarted the vehicle and drove until approximately
one kilometer from his home when the engine started making a noise and eventually cut out. Only then
did the oil light come on.
The insurer initially repudiated liability on the grounds that the damage was caused by consequential
loss. Subsequently the insurer reconsidered the insured’s claim for R40 436,20, which included engine
repairs, and paid R15 708,66 and claimed that the shortfall of R24 728,04 should be deducted because
of betterment, i.e. the insured had a better engine.
The Ombudsman pointed out to the insurer that the critical question was to establish whether the
market value of the vehicle had been increased by virtue of the repairs effected to the engine. The
insurer had not demonstrated that this was the case. In the absence of clear evidence that the market
value of the vehicle had been increased, the insurer would not be entitled to claim betterment. The
insurer responded that it had spoken to three dealers, who all confirmed that the value of the vehicle
had been enhanced, but they were not prepared to commit themselves to writing because they did not
want their names to become ‘embroiled in a consumer dispute’. The insurer then conceded that it had no
evidence to prove that the market value of the vehicle had been enhanced and paid the shortfall of R24
728,04.

FAILURE BY INSURER TO ENDORSE POLICY
The insured effected insurance through a broker with an insurer where the insurer initially carried out all
the administrative functions. The insurer subsequently outsourced the underwriting and claim functions
to an independent administrator. Up and until the time of this development, the insured had complied
with all the insurer’s security requirements
In October 2002 the administrator advised the broker of amended requirements to be applied generally,
but not specifically, to the insured’s insurance. The broker sent a letter to the insured, which contained
the comment:
“The following points are general aspects of which you should have knowledge in order to protect you
and your family, and to limit loss or damage sustained by yourself as far as possible”. Amongst a number
of general points, the following was stated: “The administrator requires a linked alarm system should the
house contents total R250 000 or more”. The letter concluded with the statement:
“Your new Policy Schedule will be posted to you in due course”
The insured suffered a burglary on 5 January 2003 and the claim was declined due to the premises not
being protected by a linked alarm system. The insured denied having received the letter and the
amended Schedule of Insurance setting out and recording the requirements relied upon by the insurer
The administrator and the insurer maintained that despite the comment in the broker’s letter regarding
an amended Policy Schedule, there was no obligation to physically endorse the policy as the letter was in
fact sufficiently worded so that it was construed as having the same effect as an endorsement.
Initially, the insurer referred the issue to their legal adviser, who upheld the insurer’s decision and went
so far as to point out that in terms of the common law position, an insurance policy need not even be in
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writing. The Ombudsman agreed but asked the insurer how they then complied with the Insurance Act
and the Policyholder Protection Rules, which are quite clear on the requirement of providing an insured
with a written document recording the terms, etc. of the insurance. The matter was subsequently
referred to a senior official of the insurer, who, without any hesitation, concurred with the view of the
Ombudsman and instructed the administrator to settle the claim in terms of the policy wording, which
had been issued to the insured.

VEHICLE INSURED FOR PRIVATE USE BUT USED FOR BUSINESS
The insured, a councilor for a Metro Council, was on the way back from a meeting in Pretoria to her
residence in Rustenburg. She came around a blind corner over a hill and unexpectedly saw a traffic
police officer “standing in the middle of the road”. In order to avoid colliding with him, she applied brakes
and collided with a truck. According to the traffic officer, the insured had not driven fast, but at an
estimated speed of 80km to 90km per hour.
The insurer rejected the claim based on two grounds:
a. The vehicle was not in a roadworthy condition because both front tyres did not contain a full tread.
b. The vehicle was insured for private use and at the time she was using the vehicle for business.
In view of the fact that the insured’s vehicle had skidded, and also that the insured was on a business
trip having attended a meeting as Councilor, the insurer was entitled to repudiate the claim and the
Ombudsman was not prepared to make a ruling.

ALLEGED FAILURE TO EXERCISE DUE CARE
The Insured was involved in an accident whilst on his way home from work. The damaged vehicle was
driven to his residence, which was approximately 700 meters from the accident, as the Insured feared
for his and the vehicle’s safety if he remained at the scene of the accident. The accident occurred in a
high-risk area at about 21h00. The claim was declined as the Insurer alleged that the Insured had been
travelling at an excessive speed (according to the Reconstruction Specialist) and that he had further
damaged the vehicle by driving it in a damaged state.
Ombudsman’s response
The issues were debated with the Insurer who conceded that many claims arise from the negligence of
the Insured and that Motor Insurance in particular caters for this, more so than perhaps in other classes
of Insurance. It was also agreed that travelling at a greater speed than the speed limit did not in itself
constitute reckless driving as alleged by the Insurer. The claim was then dealt with in terms of the
Policy issued.

LATE NOTIFICATION OF CLAIM
As a result of a storm during March 2003, the Insured’s roof sustained damage and she also sustained
th

water damage. She however only reported the claim to the Insurer five months later, i.e. on 19
August 2003 and as a result her Insurer repudiated liability because of her failure to report the claim
within thirty days of the event.

Ombudsman’s response
The Insurer acknowledged that it had not been prejudiced but for the cost of reinstatement and agreed
to accept the claim although legally the claim could be declined. The Insurer’s decision was also
influenced by the Insured not being familiar with insurance claims and procedures.

ALTERATION IN RISK
When the Insured took out his Insurance Policy with the Insurer, he was noted as the regular driver of
the insured vehicle. His vehicle was involved in a collision whilst his son was the driver of the vehicle.
The Insurer investigated the matter and discovered that the Insured’s son had been the regular driver of
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the vehicle for some time. Had the Insurer been informed of the change in the risk profile, the premium
would have increased from R126.16 to R207.14 per month. The Insurer accordingly received only 60%
of the correct premium.
Ombudsman’s response
In the light of the aforesaid factual scenario, the Ombudsman agreed with the Insurer that it was
entitled to maintain its repudiation of the claim.

INSURED UNAWARE OF RESTRICTIVE ENDORSEMENT
th

On 8 November 2003, the Insured’s vehicle was involved in an accident whilst driven by her son. The
Insurer repudiated liability on the ground that there was an endorsement on the Policy to the effect that
cover was for named drivers only, and her son was not a named driver. The Insurer stated that after
th

the vehicle had been damaged in a previous accident on 7 September 2003 whilst driven by the
Insured’s son, the Policy had thereafter been endorsed as above.
Ombudsman’s response
The Insurer was unable to prove conclusively that the endorsement had been brought to the attention of
and received by the Insured. The Insurer then met the claim.

VALUE OF PREVIOUSLY WRITTEN OFF VEHICLE
th

The Insured’s Uno was stolen on 16 August 2003 outside the Game, Three Rivers. The Insurer
repudiated liability because the vehicle had previously been written off after an accident and it was in
fact a rebuilt vehicle and registered as a Code 3 vehicle.
Ombudsman’s response
It was put to the Insurer that the Insured had suffered a financial loss and was therefore entitled to be
indemnified. It was conceded that the market value could well be less than a second-hand (Code 2)
vehicle. The claim was settled making allowance for the reduced market value.

VEHICLE STOLEN FROM MOTOR DEALER’S PREMISES
The Insured decided to sell his vehicle, a Jeep Grand Cherokee value at R250 000. He arranged for the
agents of the vehicle to display the vehicle on the showroom floor. Not unexpectedly, the motor dealer
required the Insured to sign a contract headed – “Agreement for the Sale of a Vehicle on Consignment”.
The Agreement contained a condition that the motor dealer would be held harmless for any damage,
loss or theft which might occur. The vehicle was stolen by a security guard employed by the motor
dealer. The vehicle was recovered with damages, which made it uneconomical to repair. The Insured
lodged a claim against his
Insurer in terms of his Motor Policy, which was declined.
Ombudsman’s response
The Ombudsman’s office could not fault the Insurer’s decision as on investigation it was found that
liability was declined on the following:
v The Insured failed to notify a change in the risk address where the vehicle would usually be
kept.
v The vehicle was in possession of a member of the motor trade contrary to the description of use
clause.
v The Insured had deprived the Insurer of any subrogation rights, which the Insurer might have
had if the claim had been accepted.

RETRACTION OF FULL PAYMENT FOR A CLAIM
th

On 18 August 2003 a storm caused damage to the residence of the Insured. After an Assessor
appointed by the Insurer had inspected the Insured’s premises, the Insurer telephonically informed the
Insured’s Broker that the Insurer had decided to make a cash payment in the amount of the quotation
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drawn up by the
Assessor, i.e. for R4, 250 (less Excess of R350). On the same day, the Insured
was telephoned by his Broker to advise that he could go ahead and do his repairs i.e. to rectify gutters,
roof sheets, some tiling. Five days later, the Insurer sent an e-mail to the Broker informing that a
mistake had been made in advising that the full amount of R4, 250 would be paid because only R1,
549.68 was storm related
damage. The Insurer paid the net amount of R1, 549.68 only.
Ombudsman’s response
The Ombudsman pointed out to the Insurer that it had made a mistake and that by the time that the
mistake was rectified; the repairs would appear to have been done already. The Ombudsman accordingly
suggested that having regard to the mistake conceded by the Insurer that the shortfall of R2, 700.32
should be paid. The Insurer then agreed to make an ex-gratia payment for the aforesaid amount.

BREACH OF CONDITION REQUIRING VEHICLE TO BE SERVICED AT INTERVALS ACCORDING
TO THE MANUFACTURER
The Insured had a Mechanical Breakdown Insurance Policy for his BMW. About 18 months after
inception of the Policy the air-conditioning system on the BMW failed, requiring repairs amounting to
almost R11, 000. The Insurer repudiated liability because the Insured had omitted to service his vehicle
regularly and had in fact overshot his last service by approximately 12,000 Kms. The Policy contains a
clear Clause,
“Failure to comply with the service conditions will invalidate the Policy”

Ombudsman’s response
The Insured contended that the air-conditioner was a sealed unit and was not attended to during a
normal service. The Ombudsman agreed with the Insurer that in the light of the clear Clause referred
to above, the Insurer was entitled to
maintain its repudiation of the claim.
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For more information contact Mr Helm van Zijl
info@osti.co.za / helm@osti.co.za

FORMAL RULINGS
FORMAL RULING NO. 14
(Ombudsman’s Reference B159/02M)
The complainant lodged a complaint with this office following difficulties he experienced in pursuing a
claim in terms of a travel insurance policy.
The complainant was injured in an accident in December 2001 whilst overseas and submitted claim
documents together with documents supporting that medical treatment had been received together with
an invoice which confirmed payment for the medical attention.
Insurer’s advised that there have been a number of doubtful claims received from travellers to East
European countries, and unless and until the complainant can produce evidence giving the source of the
finance, like the purchase of travellers cheques, then no further attention will be given to the claim.
It is one thing asking for documents to support the claimed amount, but to suggest that the insured
produces proof of where he got the finance goes beyond the point of reasonableness. It is contended
that the claim is fraudulent, yet despite having been given the opportunity to let this office have proof of
a fraud, nothing tangible has been received.
The impression which is gained is that little or no underwriting is done at the point of sale of the policy,
and an attempt is made to underwrite at the time of the loss.
No supportable information has been provided to uphold the Insurer’s decision to decline this claim, and
a ruling was therefore made in terms of Schedule 5 of the Association Agreement to settle this claim.
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FORMAL RULING NO. 15
(Ombudsman’s Reference S145/02M)
A claim lodged in terms of the Curtailment benefit of the policy following delays as a result of the
September 11 events in the U.S.A was declined.
The master policy contains an exclusion as stated by Insurers, this was not set out in the brochure
headed “All you need to know about Travel Insurance”, furnished to the Insured.
No reference to the exclusion on which the declinature is based could be found. The complainant cannot
be faulted for believing that cover is in place, particularly when cognizance is taken of the contents of
the brochure furnished to the complainant.
A ruling was therefore made in terms of the provisions of Schedule 5 of the Association Agreement to
settle this claim.
FORMAL RULING NO. 16
(Ombudsman’s Reference P30/02M)

The complainant alleged that she was not informed nor did she receive any documentation that the
cover was subject to excess. She then lodged a claim and was advised that this amount was below the
excess.
This office requested Insurers to provide confirmation that the complainant was in possession of
documentation setting out the full terms and conditions of the policy and in particular the application of
excess.
Despite correspondence to and meetings with Insurers, the required information was not received, it
must therefore be accepted that the complainant is entitled to be compensated without the application
of excess.
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For more information contact Mr. Helm van Zijl
info@osti.co.za / helm@osti.co.za

CONTACT DETAILS
POSTAL ADDRESS

E-MAIL ADDRESS:

info@osti.co.za

P O Box 32334

WEBSITE:

www.osti.co.za

Braamfontein
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(011) 726-8900
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(011) 726-5501
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