MISSION

To resolve short-term
insurance complaints fairly,
efficiently and impartially.

2010 represents a very significant year for South African tourism with
the first ever hosting of the Soccer World Cup in an African country. The
potential benefit for the South African economy, particularly in the tourism
sector, is substantial and the insurance sector also stands to benefit
considerably from the huge influx of spectators and tourists that this event
will bring. In my term of office I decided to feature as a theme for each
Annual Report, a different class of short-term insurance business, in
keeping with the types of complaints received by the office of the
Ombudsman. This year we have chosen to focus, in keeping with the 2010
World Cup theme, the topic of travel insurance. This class of insurance has
featured prominently in the media in recent months and presents a
number of unique problems and challenges to the office of the
Ombudsman. Travel is frequently associated with exotic destinations,
romantic cruises and tempting cuisine but the reality can often be a lot
more sobering with a dream holiday trip being affected by failed airlines,
delayed flights, lost baggage, natural disasters, terrorist attacks, illness and
accident. Travel insurance can do much to alleviate the hardship which
accompanies such misfortune.
BRIAN MARTIN
OMBUDSMAN FOR SHORT-TERM INSURANCE
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Despite the adverse economic climate in the country and the decline in the overall
number of complaints received, the office still managed to perform admirably, closing over
9 000 files and recovering a record amount on behalf of consumers. This represents a
significant achievement and one that we can all be proud of.
The retention of qualified professional staff remains an ongoing challenge for the office but
steps have been put in place to retain the skills on which the office depends for its
functioning.
During the year the Board took steps to further strengthen corporate governance and to
identify areas of risk to the activities of the office. A useful strategic planning session was held
which examined many of the key issues connected with the running of the office. Arising out
of this planning session the key performance objectives of the Ombudsman are being
updated and amended. In future, the Ombudsman will devote more of his time to strategic
initiatives than the carrying of a significant case work load, as has been the case in the past.
Consumer education and stakeholder relations continue to be significant objectives for the
office and the Ombudsman continued to devote much of his time and activities towards these
objectives.
The office of the Ombudsman continues to grow in stature and to go from strength to
strength in terms of its activities. The service which it renders to the consumers of South
Africa is of enormous value and is a credit to the insurance industry.
I would like to express my gratitude to the Board for their participation in the affairs of the
Board and the guidance provided in ensuring sound governance for the office, as well as to
the Ombudsman, Mr. Brian Martin and his loyal and hardworking staff for their commitment
to the activities of the office.
Lastly I would like to express my sincere gratitude and appreciation to the industry for their
ongoing support of this office and the valuable work that it does.
COMPLIANCE WITH THE FSOS ACT
The Board was requested in terms of section 16 (1)(b) of the FSOS Act to confirm to the
FSOS Council the Scheme's continued compliance with its Constitution, provisions of the
Scheme and the Act. At a meeting of the Board on the 10th of March 2010, the Board
resolved that confirmation can be given to the Council that the Scheme does comply with
the various requirements as requested.

“

“

2009 represented my third year of office as the Chairman of the Board of the Ombudsman
for Short-Term Insurance. 2009 will long be remembered as one of the most difficult years
in the history of global economic activity. Confidence in the global financial system was
significantly shaken. Many consumers were faced with major financial hardship which placed
a strain on their ability to afford insurance products. Seen against this background the drop
in the number of complaints received by the office is perhaps understandable.

MOSES MOELETSI
CHAIRMAN OF THE BOARD
OMBUDSMAN FOR SHORT-TERM INSURANCE
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MILESTONES FOR 2009
In my Annual Report for 2008, which was written at the time when the global financial crisis
was still in its infancy and had not fully spread to the broad global economy, I expressed the
opinion that 2009 would present a year of unique challenges for the Financial Services Sector
worldwide and that the Insurance Industry in South Africa would not escape its effects. This
indeed proved to be the case for the office of the Ombudsman which was called upon to
grapple with a number of new and unexpected problems. For the first time in its history, the
office experienced a decline in the number of complaints received, in relation to the previous
year of operation. The number of complaints received fell from 12 476 in 2007 and 12 898 in
2008 to 12 316 in 2009. Nevertheless the office managed to close a total of 12 792 files in
2009 whilst at the same time recovering a record monetary amount on behalf of complainants,
despite the tough economic times which the industry and the country as a whole
experienced. This result was particularly pleasing, seen against the background that its
compliment of professional staff are largely new to the office and are, to a large extent, still
finding their feet.
The office of the Ombudsman has high goals and ambitions. Its mission is to “resolve short
term insurance complainants, fairly, efficiently and impartially”. The office is constantly
evolving and developing in its endeavours to meet its mission statement but is often caught in
the middle of divergent expectations of its activities by consumers, who are becoming ever
more vocal and insistent in their expectations of the office and the desired outcome, and
certain sectors of the insurance industry on the other hand that strenuously resist change or
a more liberal application of the principles of equity applied by the office.
NUMBER OF COMPLAINTS
•
•
•

•
•

The number of formal complaints received declined by 5%.
Formal complaints against insurers arising out of rejection of claims or other insurance
complaints were 9 144.
Preliminary complaints received amounted to 3 172, which included general enquiries
from consumers, requests for guidance or advice, complaints regarding poor service
delivery on the part of insurers, or matters falling outside of the jurisdiction of the office.
Many of the complaints received resulted in the referrals to other Ombudsman Schemes,
or to consumer bodies for further attention.
The total number of complaints received by the office was 12 316.
In addition, the call centre dealt with a total of 105 570 incoming calls. The total number
of calls, including calls returned and fielded by the call centre totalled 121 400. The call
centre continued to receive a large number of calls and plays a vital role in the assistance
of consumers in relation to insurance matters.

REASON FOR THE DECLINE IN THE NUMBER OF COMPLAINTS
The decline in the number of complaints received, is, at face value, difficult to explain. In 2009
the volume of complaints received by the FAIS Ombud, by contrast, increased by 30%.
However, there are significant differences in the type of cases which are dealt with by each
office. A number of insurers reported to the office that their claim volumes were down in
2009, presumably due to a higher incidence of policy cancellations and lapses, which in turn
resulted in fewer claims being received by insurers. The office noticed a significant increase in
the incidence of complaints involving the payment of premiums indicating that consumers
often found themselves unable to maintain their payment obligations to insurers, or did not
fully realise the dangers of “churning” cover from one insurer to another in an endeavour to
save premium.
It is significant that the South African economy lost 771 000 jobs in the 12 month
period to September 2009. This significant loss in the number of formal jobs in
the economy and the knock-on effect that this would have had on disposable
incomes no doubt had a significant impact on the personal lines insurance
market. A number of households would simply not have been in a position to
afford any type of short term insurance cover, or would have been obliged to severely
cut back on their expenditure on insurance products to the bare minimum required by
contractual obligation.
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Perhaps the most significant factor in the decline in the number of complainants
received, when compared with previous years, must lie in the state of the motor
vehicle industry. The motor vehicle industry has been particularly hard hit by the
global financial crisis. Sales of new motor vehicles have declined from 714 000 in
2006 to an estimated 417 000 in 2009, a decline of 58.40%. The bulk of the
complaints received by the office of the Ombudsman relate to motor vehicle
insurance – some 5158 (56.4%) in 2009. The significant decline in the
number of new motor vehicles sold no doubt influenced the volume of new
motor vehicle business underwritten by insurers, whilst at the same time
reducing the number of motor vehicles on the roads and hence the potential for
claims resulting from accidents. The tight credit market which made it difficult for
consumers to access credit for the purchase of motor vehicles and other
“big ticket” items further worsened the situation. Whilst the impact of the
catastrophic drop in the number of new motor vehicles sold was mitigated to an
extent by a more robust second hand car market, the fact remains that South
Africa was the worst affected automotive market in the world over the period
2006 – 2009. With consumers holding on to their cars for longer periods of time
and not replacing them as frequently, there is also a tendency for comprehensive
insurance to be downgraded to balance of third party once the contractual
obligation to ensure the vehicle has terminated.
It is interesting to note that in 2009 the percentage of complaints received by
the office of the Ombudsman relating to motor vehicle insurance declined
significantly from previous years. Historically around 65% of the
complaints received by the Ombudsman related to motor vehicle
insurance and this declined to 56.4% in 2009. This would again
suggest that fewer cars on our roads are now comprehensively
insured which could significantly impact on the rate of recovery
for the insurance industry in motor vehicle claims.
It is anticipated that once the automotive market regains some of
the lost ground the number of complaints will again increase in line
with historical experience. It is also interesting to note that in 2009
the office experienced a decline in the overall number of complaints
received against a large group of direct insurers who have historically
accounted for a significant percentage of the volume of complaints
received. This decrease may also reflect the tough times which were experienced
in the personal lines market.
2009 RECORDS HIGHEST MONETARY VALUE OF
RECOVERIES EVER ON BEHALF OF COMPLAINANTS
In 2009 the office of the Ombudsman recovered R136 400 147 on behalf of
complainants. This is the highest ever achieved in any one year and represents a
significant increase of 18% over the recovery (R113 186 182) in 2008. This
represents a significant achievement on the part of the office and reflects not only
a more thorough examination by its professional staff of each and every complaint
received by the office, but also a greater appreciation on the part of the industry
of the principles applied by the office when considering disputed claims. The
recovery in 2009 represents an increase of more than 100% in the value of
recoveries achieved in 2006.
TURNAROUND TIME FOR THE RESOLUTION OF
COMPLAINTS
The turnaround time for the resolution of complaints remains one of the biggest
challenges faced by the office. Despite significant efforts made to reduce the
overall turnaround time and in particular the number of matters older than six
months, this has proved to be very difficult to reduce in practice. The average
turnaround time in 2009 was 233 days, which is still unacceptably high. However,
the turnaround time does represent an improvement over the previous year and
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steady but slow progress is being made in reducing the turnaround time. The turmoil in the ranks of the
professional staff brought about through high level of resignations in previous years has played a significant role
in the deterioration in the turnaround time.
In an effort to reduce the turnaround time meetings were scheduled with insurers on a regular basis and with
certain insurers meetings were even held on a weekly basis. Insurers have also been encouraged to give
mandates to persons attending meetings with the Ombudsman, to enable decisions on matters to be taken
immediately, thereby reducing the overall time before a matter is resolved.
EARLY SETTLEMENT INCENTIVE
As an incentive to insurers to take complaints received seriously and to endeavour to resolve the complaint with
the insured quickly and without much formal intervention on the part of the office, an incentive scheme was
introduced in 2009 in terms of which a reduction of 50% in the fee charged per complaint was granted where
the insurer was able to resolve the matter directly with the insured within a period of 30 days. Some insurers embraced
this proposal enthusiastically, resulting in some complaints being resolved very quickly and without the need for formal
assessment and often simply on the basis of general guidelines given by the office. This benefited all the
parties concerned. However, one of the major reasons for the delay in resolving matters remains the time taken by
insurers to furnish the office with a formal response to a complaint. As a further measure to encourage insurers
to respond promptly to complaints received, the office proposes in 2010 to introduce a penalty in cases where time
guidelines have not been adhered to and it becomes necessary for the office to place the insurer on formal terms to
furnish a response. In these cases the normal fee will be doubled.
THE ISABEL JONES 'UKUSIZANA' AWARD
In 2007 I introduced an annual award named after the late Isabel Jones, who served as Chairperson of the office of the
Ombudsman for many years. This was to be awarded to the insurer which displayed the greatest commitment to the
effective resolution of complaints and the application of “Ombudsman's jurisprudence”, based upon legal and
equitable principles. The introduction of this award arose from a recognition that the office cannot function effectively
without the active co-operation and participation in its activities by the industry. The bronze trophy was specifically
commissioned by the office and the evaluation of the performance of insurers in any given year has become a much
anticipated event in the office. Each and every file closed is evaluated according to a score card and competition for the
award has become intense and closely contested. The winner for 2009 was Outsurance.
It is noteworthy that certain insurers have requested the office to furnish them with the scores allocated to completed
matters and that these scores are in turn being used by insurers in their own staff performance evaluation process.
THE FINANCIAL SERVICES OMBUD SCHEMES ACT AND THE FSOS COUNCIL
Unfortunately in 2009 the difficulties referred to in my previous annual report over jurisdictional issues with the FAIS
Ombud continued. I previously drew attention to the confusion which has arisen in the jurisdiction exercised by the FAIS
Ombud as the statutory Ombudsman and the voluntary schemes. In an endeavour to clarify these issues the office
requested a meeting with the FAIS Ombud and the FSOS Council. A meeting was held with the FSOS Council on the
9th July 2009, but little progress was made in resolving the concerns raised by this office, particularly the problem of
“forum shopping”.The position adopted by the FAIS Ombud was that the jurisdiction of that office derives from statute
and that no memorandum of understanding or other arrangement would be entered into which might compromise
the jurisdiction which the FAIS Ombud possesses in terms of its enabling legislation. The FAIS Ombud did however
undertake at this meeting to produce guidelines on the issue of jurisdiction to be exercised by the various voluntary
Ombud Schemes and this is currently awaited. However, it is the view of this office that confusion will continue to exist
concerning the jurisdiction of the various Ombudsman Schemes operating within the financial services sector unless these
issues are clearly addressed by legislation.
STAFF MATTERS
During 2009 the staff compliment of the office increased to 36. Fortunately there was greater stability in the ranks of
the professional staff although the office still lost the services of three persons, two of whom returned to the industry
from whence they had been recruited, with a third highly experienced member of staff immigrating to Australia.
Experience has shown that the best and most capable professional staff are to be found in the ranks of persons who
have formal legal qualifications and who, in addition, have insurance experience. In my previous report I identified
the recruitment and retention of professional staff, particularly those with both a formal legal qualification and an
insurance background, as the number one priority of the office and this remains so. On a more positive note, the
recommendations received from a firm of professional consultants engaged in 2008 to examine all aspects and practices
of the office in relation to the employment of its professional staff has borne fruit. In addition, the office has been
successful in attracting the services of a few persons with the right background who are displaying very good potential
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and who, with time and experience, should develop into highly competent adjudicators of complaints capable of dealing
with even the most complex of matters.
INDUSTRY MATTERS
FUNDING MODEL OF THE OFFICE
The drop in the volume of complaints experienced, particularly in the first half of the year, which was aggravated by an
unfortunate error in the assessment of the reserve in the 2009 budget, highlighted a shortcoming in the funding model
for the office which is dependent upon the volume of complaints received for its income. The fee charged per complaint
received has historically been calculated by reference to anticipated expenditure and the number of anticipated
complaints, but the expenditure of the office does not bear a direct relationship to the number of complaints received
within a given period. Corrective measures had to be put in place to remedy the cash flow consequences of the
under-invoicing which occurred in the first period of the year and to prevent a similar occurrence arising in the future.
In the past an ever increasing number of complaints permitted the reduction of the estimated fee on the basis that an
increase in the projected numbers would cater for any short-fall. The income of the office was also impacted by the
reduction in interest rates resulting in a reduction in its investment income.
A new invoicing methodology was also introduced in 2009 and which was aimed at drastically reducing the outstanding
debtor’s book. This measure has yielded positive results and the outstanding debtors book is now well within acceptable
parameters.
A strategic planning session of the Board was held during the year and the appropriateness of the existing funding model
examined in detail.
APPLICATION OF THE PRINCIPLE OF EQUITY
In January 2008 a workshop was held with members of the industry to clarify and explain the workings and
approach of the office to frequently encountered issues and to promote a better understanding of the
principles of equity applied by the office. Following upon this event, it was decided to repeat this event every
second year and another similar, but more comprehensive workshop was held in February 2010.The workshop
was well attended and generated a lot of positive feedback. In addition, the Ombudsman continued to address
its members and other industry bodies on an individual basis, upon request. In 2009 thirteen presentations
were made to insurers and other industry bodies. These presentations have proved to be very popular and
positive feedback has been received from these presentations. The office has seen a significant improvement
on the level of general understanding within the industry as to its method of operation and the application of
the principles of equity followed by the office. This has in turn been reflected in the very low numbers of
formal rulings made over the past few years.
OVERTURN RATE
The overturn rate for claims rejected by insurers in 2008 was 37%. In 2009 this increased to 38.44%. This slight
increase may be a reflection of the increased attention paid to detail in the assessment of individual complaints,
the greater application of the principle of proportionality, whether there was intentional conduct on the part
of the insured, and the increased enforcement of the Policyholder Protection Rules.
RULINGS IN 2009
In 2009 only one formal ruling was made against an insurer which is identical to a number of formal rulings made in 2008.
This compares very favourably with the 7 formal rulings which were required in 2007 and is a reflection of the ongoing
efforts made by the office to engage, at all levels, with insurers to promote a better understanding of the approach
followed by the office to many common problems experienced on a daily basis. It was particularly pleasing to note that
issues arising out of old problems such as professional driving permits appear largely to have disappeared and whilst
fundamental differences of opinions still exist between the office and certain insurers on some contentious issues, the vast
majority of matters are resolved in a atmosphere of mutual co-operation and respect and without any of the tensions
which arise from formal or rigid procedures.
APPEALS AGAINST RULINGS OR DECISIONS OF THE OMBUDSMAN
In my previous Annual Report I recorded that certain quarters of the industry had expressed a
desire for the introduction of an appeal process.
This matter was considered in considerable detail by the office and its board
in 2008. At that stage the board felt that the introduction of an appeal
mechanism was not warranted. The matter was later referred to the
SAIA Board who reached a similar conclusion. However, this was
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not to be the end of the matter and pressure for the introduction of an appeal
mechanism has continued, resulting in the Board appointing Judge Peet Nienaber,
the former Ombudsman for Long-term Insurance, to investigate the issue and to
submit a report on his findings. Judge Nienaber thereafter consulted with
management of the office as well as SAIA and has recently produced a report
which has been circulated to member insurers. Judge Nienaber has
recommended the introduction of an appeal mechanism and members will now be
requested to vote on the matter at the next Annual General Meeting.
The office of the Ombudsman continues to be opposed to the introduction of
an appeal against formal rulings or decisions made by it. The office has drawn
attention to the significant number of practical problems which will be occasioned
by the introduction of an appeal. A right of appeal would have to extend to both
policyholders and insurers and bearing in mind the large volume of complaints
received by the office and the fact that the majority of complainants are decided
in favour of insurers, it is anticipated that significantly more appeals would be filed
by policyholders than insurers. This has been the experience of many Ombudsman
Schemes worldwide where a statutory right of appeal exists. In Ireland, for
example, twice as many appeals are brought against decisions of the Ombudsman
by consumers than insurers. This will not only increase the workload within the
office but will inevitably result in increased costs which will ultimately have to be
borne by all members.
It is noted with interest that the FAIS Ombud, who acts as a statutory body,
has recently called for a review of the appeal mechanism which exists against its
determinations or rulings. That office has found appeals to be incompatible with
the stated objective contained within the FSOS Act that disputes be resolved
quickly and informally. Appeals in that office have also proven to be exceptionally
time consuming and to take up a considerable proportion of the resources of the
Ombudsman which could be more productively devoted to other strategic issues.
MOTOR WARRANTY POLICIES
Many of the previously identified systemic practices and issues surrounding the
marketing of these products, their interpretation and implementation have now
largely been resolved with insurers underwriting these products. The office has
noted a significant reduction in the number of complaints concerning the rejection
of claims made in terms of these policies. In the main underwriters of these
products have demonstrated a commendable degree of understanding in
addressing these issues and a most constructive relationship now exists between
the office and the underwriters of such policies. However, the approach followed
by certain underwriters of these products continues to be problematic and a great
deal of work still remains to be done in the challenging field of educating
consumers as to the nature of these products and the cover provided.
UNDERWRITING MANAGERS AND ADMINISTRATORS
The office continues to engage in meetings and exchanges with underwriting
managers in 2009. Considerable progress has been made in creating a greater
appreciation of the concerns of the office concerning the conduct of underwriting
managers and the potential conflicts of interest which may arise when these
persons are requested by insurers to address complaints received by the office.
The consideration of complaints by an insurer requires an objective, impartial and
balanced approach to be followed and which is not influenced by commercial
considerations or an attempt to “underwrite at the claims stage”. The office will
continue with its efforts to engage, on a constructive basis, with this important
segment of the industry.
Some of the difficulties which have been experienced with underwriting managers
also have their origin in the confusing overlapping jurisdiction between this office
and the FAIS Ombud, a matter to which I have previously referred. Despite the
fact that this office regards underwriting managers as essentially a branch office of
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an insurer, the FAIS Ombud appears to think that underwriting managers are
intermediaries and as such fall under the jurisdiction of that office.
CONSUMER EDUCATION AND AWARENESS
Sadly, a very large number of the complaints received by the office of the
Ombudsman ultimately arise from a fundamental lack of understanding on the
part of consumers of the basic principles of insurance and in particular the
significance and importance to be attached to accurate information being
communicated to an insurer at the time of proposal. There can be no doubt that
consumer education remains one of the biggest single challenges facing the
insurance industry and is regarded by the office as being of vital importance.
Whilst consumer education is not a core part of the activities of the office,
the Ombudsman nevertheless devotes a great deal of time and attention to
promoting an awareness of a working knowledge of the principles underlying
insurance contracts. The Ombudsman sits as a member of the SAIA Committee
on Consumer Education and regularly participates in television and radio
interviews aimed at raising the profile of the office of the Ombudsman, as well as
levels of general consumer financial education. In 2009 a total of 13 public
presentations was made. The Ombudsman also maintains close contact with the
consumer affairs division of the Department of Trade and Industry and the
consumer education initiatives of the Financial Services Board.
Sadly the initiative launched in late 2008 to commission a series of audio-visual
presentations covering a range of topics and issues had to be placed on hold in
2009 due to budget reconsiderations. The first presentation, providing general
background to the office of the Ombudsman and its workings was however
made and distributed to not only the industry, but to the public at large. This
presentation was very well received and it is hoped to continue with this initiative
in 2010. This series of presentations will enable a much wider audience to be
reached and will also be aimed at providing an aid to training within the industry.
INTERACTION WITH THE VARIOUS BRANCHES OF THE
INDUSTRY
A positive constructive working relationship between the office of the
Ombudsman and the industry which it serves has been identified as one of its key
strategic requisites. During 2009 the Ombudsman attended 130 meetings with
insurers of either a general or specific nature. Meetings with insurers are
conducted on an almost daily basis and in addition presentation and workshops
are conducted at all levels of the insurance industry.
The feedback received from these engagements has been overwhelmingly of a
positive nature and resulted in many matters being speedily resolved.
An initiative was also introduced to create an opportunity for the Ombudsman
and the Deputy to engage, at an informal level, with the CEO's of member
insurers. A series of lunches were held with CEO's of member companies which
proved to be both constructive and enjoyable. This activity will continue in 2010.
During the year the Ombudsman attended 26 industry functions.
INTERACTION WITH OUTSIDE BODIES
The office maintains close contact with organisations and bodies
representing other persons or bodies forming part of the greater
insurance industry or their service suppliers. During the year meetings
were held with the Department of Trade & Industry, the Vehicle Security
Association of South Africa (VESA), the South African Motor
Body Repairers Association (SAMBRA), insurance brokers and the
legal profession.
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DEBATE SURROUNDING THE ESTABLISHMENT OF A SINGLE INDEPENDENT OMBUDSMAN
SCHEME FOR THE FINANCIAL SERVICES INDUSTRY
In 2008 a debate was initiated by the FAIS Ombud who advocated the establishment of a single independent Ombudsman
Scheme for the financial services industry in South Africa. That office has continued to push for the single Ombudsman
concept, its motivation being that confusion exists in the minds of consumers regarding the activities and jurisdiction of
the various Ombudsman Schemes and where a complaint should be directed. The concept is also been promoted on the
basis that statutory Ombudsman have more powers, authority and independence than voluntary schemes and are better
placed to enforce the rights of consumers. Voluntary Ombudsman Schemes are often portrayed as lacking in authority
or independence and are seen to be in the pockets of their members.
Representations have been made on this issue by the office to the Financial Services Board and at the moment there
appears to be no move towards the integration of the various Ombudsman Schemes into a single office. It appears that
the FSB favours the Australian model which retains the individual schemes, but with a central entry point and
call centre.
I have previously drawn attention to the fact that ease of access to Ombudsman Schemes should not be
confused with their effectiveness. Whilst more can certainly be done to promote the existence of the various
schemes and to facilitate access to their services, a voluntary Ombudsman Scheme does have significant
unique advantages over statutory structures in terms of flexibility, informality and effectiveness, provided their
independence is clearly established and jealously guarded. If any Ombudsman Scheme is to enjoy recognition
and confidence in the eyes of the public, it is imperative that its independence be actively promoted and
maintained.
Indications are that greater responsibility will be delegated to the FSOS Council for the running and
administration of Ombudsman Schemes and this is to be welcomed. Greater levels of co-operation between
the various Financial Services Ombudsman Schemes will remove a lot of the practical difficulties which have been
encountered over the past few years and can considerably enhance the efficiency and profile of the various
schemes.
JURISDICTION IN COMMERCIAL COMPLAINTS
In 2008 the turnover jurisdictional limit for commercial entities was increased to R10 million and the amount per claim
increased to R1 million. In 2009 the office received a total of 501 commercial disputes. Commercial disputes invariably
take more time to resolve than disputes arising from personal lines insurance. More parties are inevitably involved
making communication more cumbersome and time consuming whilst certain of the issues involved are of a complex
nature. Sadly however, in many instances where commercial disputes were received, the first line of attack raised by
insurers was to challenge the jurisdiction of the office, although some insurers were willing to consent to the jurisdiction
of the office in cases where the matter strictly speaking fell outside of the jurisdiction of the office.
This willingness to consent to the jurisdiction of the office is to be welcomed and goes a long way to enhancing the image
and prestige of the office. Continuous attention needs to be given to the jurisdictional boundaries in commercial disputes
to ensure that the services of the office remained available to small and medium sized enterprises, especially where the
issues concerned are straightforward.
JURISDICTION IN 3RD PARTY COMPLAINTS
At present the Ombudsman has no jurisdiction to consider complaints from third parties against the conduct of
insurers. This fact is often cited by persons as an indication of the fact that insurers do not really want to assist
consumers as a whole. Indeed, many of the complaints which the office receives concerning the conduct of insurers
towards third parties or victims of misfortune leaves a great deal to be desired. These persons are often of limited means
or come from disadvantaged backgrounds and are ill-equipped to deal with insurers who are quick to fob them off with
legalistic and technical approaches to issues, leaving such parties with no opportunity for redress other than through
litigation, which they simply cannot afford. This creates a negative impression of the industry and significantly tarnishes
not only the image of the industry, but undermines the good work done by the office. It also serves to undermine the
significant positive benefits which come from consumer education initiatives.
I believe that the time has come for industry to give serious consideration to the jurisdiction of the Ombudsman to be
expanded to consider such complaints. The same considerations of fairness and equity should be applied in relation to
dealings between insurers and third parties as may exist between insurers and their policyholders.
OMBUDSMAN BRIEFCASE AND PUBLICATIONS
The office has continued to publish a quarterly newsletter via the internet and e-mail containing case studies or
particulars of other interesting or novel issues which may have arisen during the course of its activities. Press releases
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have been issued on a regular basis dealing with a variety of topics and issues, which have been well received by the media.
The office also contributes articles and case studies to Cover Magazine, which is widely read within the industry, on a
monthly basis. Indeed, the case studies contained in Cover Magazine are often regarded as a type of law report, although
the office does not work on precedent and each case is decided on its individual merit. The case studies
contained in Cover Magazine are reported to be some of the most widely read of the content of this publication.
The website was also upgraded in the year under review and continues to attract a lot of visitors.
INTERACTION WITH OTHER OMBUDSMAN
The office is a member of the International Network of Financial Services Ombudsman (INFO) with members from
throughout the world and is also a member of the Association of Financial Ombudsman Schemes of South Africa. Close
contact is maintained with Ombudsman both locally and abroad.
In June 2009 the Ombudsman and his Deputy attended the annual INFO conference held in Dublin, Ireland. The
conference was very informative and well organised. Very interesting and topical presentations were made, which were
obviously overshadowed by the ongoing consequences of the global economic crisis which began to unfold towards the
end of 2008.
It is interesting to note that at this conference many Financial Services Ombudsman, particularly those who exercise
statutory jurisdiction, complained of the amount of time which was being taken up with litigation and the efforts made
by the Financial Services Sector to challenge the jurisdiction of Ombudsman Schemes or their findings.
In 2009 the Ombudsman also attended the International Conference of Legal Expenses Insurers (RIAD) held at Sun City,
which provided valuable insight into the workings of this important segment of the industry.
OUTLOOK FOR 2010
2010 is likely to present a number of challenges and uncertainties as the world continues to grapple with the after effects
of the global financial crisis. One of the major challenges which the office is likely to face in 2010 will come
from the formal introduction of the provisions of the Consumer Protection Act in the latter half of the year.
There is a perception in many parts of the industry that it is exempt from the provisions of the Consumer
Protection Act, which is incorrect.The industry has in fact been given a 'window' within which to align itself to
the principles contained in the Act and the office of the Ombudsman will apply the principles and provisions
contained within the Act in its decisions and rulings, from the effective date.
CODE OF CONDUCT FOR THE INSURANCE INDUSTRY
In 2009 SAIA appointed a task team to draft a new Code of Conduct for the Insurance Industry. The office of
the Ombudsman played an active and vital role in this process. It is most noteworthy that the suggestion made
by the Ombudsman that the Code of Conduct should seek to embrace all sectors of the insurance industry
including brokers and loss adjusters was followed and representatives of these important sectors of the
industry provided valuable input in the drafting of a Code of Conduct. The Code has now been submitted to
the Board of SAIA for further consideration and it is hoped that the Code will soon be adopted by all sectors
of the industry. This Code, once adopted, is likely to be welcomed by the public at large and will provide
guidelines in many areas where uncertainty has previously existed. A revised Code of Conduct in the Insurance
Industry is long overdue and it is to be hoped that the Code will further enhance the image, status and
reputation of the industry with consumers and will ultimately lead to a reduction in the number of complaints received
by the Ombudsman.
APPRECIATION
The staff of the office of the Ombudsman performed exceptionally well in 2009, despite often trying circumstances. I am
extremely grateful to them for the dedication, commitment and enthusiasm with which tasks were approached.
A particular word of appreciation is due to the professional staff, all of whom were called upon to deal with an
exceptionally high workload and often worked at night and over weekends in an endeavour to catch up the backlog. A
special word of appreciation is due to my Deputy Ombudsman, Hendrik Viljoen, for his ongoing loyalty, guidance and
assistance. Hendrik celebrated his 10th year with the office in 2009 and the value of his in-depth knowledge of the
industry and of the workings of the office cannot be overestimated.
Also, thank you to all of our Board members for your contributions and time that you make available to the office. Lastly,
I would like to express my sincere appreciation to all members of the Insurance Industry who have engaged with the
office in 2009. Their enthusiastic, co-operative and active participation in the dispute resolution process is largely
responsible for the ongoing success of the office. Their input and constructive engagement is always welcome and the
industry can truly be proud of the office which it has created.

“

BRIAN MARTIN
OMBUDSMAN FOR SHORT-TERM INSURANCE

O M B U D S M A N F O R S H O R T- T E R M I N S U R A N C E A N N U A L R E P O R T 2 0 0 9

A BOAT OUT OF WATER AND AN “AREA SIMILAR”
The insured was the owner of a motor boat as well as a boat trailer. The vessel was
insured for its replacement value in terms of a personal lines policy. During
November 2008 the insured took the vessel to the premises of a firm of auctioneers
as he wished to sell the vessel. Whilst the vessel was at the premises of the
auctioneers it was stolen. The insured submitted a claim against his insurer. The
insurer subsequently rejected liability for the claim on the grounds that the loss fell
outside of the cover provided by the policy.
The basis of the insurer’s rejection of liability was that no liability would attach while
the vessel and/or its motors were “left unattended unless the insured vessel and/or
motors are located at a marina, a recognised place of mooring within the confines of
a private dwelling, at any boatyard or any place of repair and/or any area similar to the
mentioned places”.
The insured’s argument was that at the time of the loss the vessel was parked in a
locked, fenced area with electric fencing. The thieves had gained entry into the
premises by breaking open three locks. The insured stated that the premises from
which the vessel had been stolen enjoyed the level of security similar or
better to that which would have ordinary be expected at a boatyard or a place of
repair.

CASE

In its response to the insured’s complaint the insurer maintained that an auction house
was not considered to be a marina, which was defined as a boat basin offering
dockage and other services for small craft. The premises of an auction house do not
fall within the ambit of the premises described in the policy and which restricted
the insurer’s liability for loss or damage arising from the vessel having been left
unattended, except at certain specified localities. The place from which the theft arose
was not a private residence, but a place of business and the
premises in question did not qualify as a mooring, boatyard or
place of repair.

STUDI ES

The insured replied to the insurer’s response through his
attorneys and argued that the words “or any area similar” to those mentioned places,
as contained within the policy, had the effect of extending cover to other localities. It
was the intention of the parties that cover would be extended to places with
equivalent safety and security standards, or places where a “similar” type of business
was conducted. The insured submitted that the determining factor should be the
degree of risk of the location where the boat was housed. The premises where the
loss had arisen were secure and the location posed no greater risk in relation to theft
than any of the localities specified by the policy. In essence the argument was that the
premises where boats were repaired would be covered but not places where boats
were sold. Most places which repair boats also trade in boats and the insured
submitted that no reliance should be placed upon the distinction drawn by the
insurer.
The Ombudsman after reviewing the facts of the matter rejected the insured’s
contention. The Ombudsman pointed out that when contracts of insurance were
interpreted effect must be given to the ordinary literal and grammatical meaning of
the wording used. An endeavour had to be made to ascertain the intention of the
parties which was first to be gathered from the language used and which, if clear, had
to be given effect to. Whilst acknowledging that any provision which purports to
place limitation on a clearly expressed obligation to indemnify has to be restrictively
interpreted and that there is an obligation upon an insurer to make clear what
particular risks it wishes to exclude, it is only in cases of real ambiguity that the
contra proferentum can be invoked.
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Having regard to the cover provided by the policy and the context in which the
limitations contained within the general condition were framed, the Ombudsman held
that the intention of the parties was clearly to restrict cover to instances where the
insured vessel was kept at certain specified localities, notably a mooring, boatyard or
place of repair. All the specified localities were places normally associated with the
storage or repair of boats and the intention of the parties was that cover should
be restricted to those areas where boats would normally be kept or repaired,
presumably on the basis that vessels at such localities would be under the special care
of persons familiar with vessels, their care and preservation. An auctioneer’s storage
yard had nothing in common with a mooring, boatyard or place of repair. It was
simply intended to operate as a storage facility on a temporary basis until goods
placed in the care of the auctioneer could be auctioned off. An auctioneer storage
yard constituted a very different risk profile to the areas specified by the condition
contained in the policy and it was not simply a question of what security measures
were in place. The Ombudsman pointed out that, for example, a boat moored at a
mooring, or kept in a marina, would be on water and not sitting on a trailer, which
would make its removal very easy indeed. It was also to be expected that at an
auctioneer’s yard there would be constant movement of persons and vehicles in and
out which would make the control of the movement of any articles kept on the
premises, difficult.
The insurer was entitled to specify in its policy the localities in respect of which cover
would attach and those localities which were considered to be an unacceptable risk
and hence were not covered. In the circumstances the words “any area similar” as
used in the condition, could not assist the insured and the insurer’s rejection of
liability was upheld.

ACCIDENT RELATED DAMAGE
The insured’s bakkie, or light delivery vehicle, was involved in a collision during August
2008. The insured’s vehicle was towed from the scene of the collision to a firm of
panelbeaters for assessment. The insured was injured and was taken to hospital for
treatment. The insured was later advised that repairs to the vehicle had been
approved. One month after the collision and whilst the vehicle was still in the
possession of the panelbeaters the insured received a call from the panelbeater
informing him that the engine was making a loud noise. The insurer was notified and
the vehicle was inspected by an assessor. The insured was subsequently advised that
the engine required replacement and that if this cost was taken into consideration the
vehicle would be classified as a write-off. The insured was then advised that the
insurer had concluded that the damage to the engine of the vehicle was not in any
way related to the accident and that the insurer was not liable for the cost of
repairing the damage to the engine. The insured thereafter appealed to the
Ombudsman for assistance.
In its response to the insured’s complaint the insurer stated that after the
collision the insured’s vehicle was inspected and a cost of repairs agreed with the
panelbeater. The vehicle was thereafter repaired. However, a month after the repairs
had been completed the panelbeater noted that a loud noise was coming from the
engine area. This was discovered whilst the panelbeater was in the process of taking
the vehicle to the wheel alignment centre to have the wheel alignment checked after
the repairs had been completed.
The insurer stated that in the accident only damage was caused to the body panels
on the right rear side of the vehicle. There was no impact or damage to the front of
the vehicle and that the impact to the rear of the vehicle could not have caused any
damage to the engine of the vehicle. The engine had been inspected by a second
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assessor and it had been determined that the no. 4 piston was damaged. The nature of the damage to the piston was
indicative of wear and tear and not impact. There was also no indication of any damage having been inflicted upon the
vehicle whilst it was at the premises of the panelbeater.
The insured replied to the insurer’s response by stating that prior to the accident there had been no
damage to the engine of the vehicle which had run perfectly and that the vehicle had a full
service record indicating that it had been well maintained. The insured alleged that the issue
of the wear and tear “is but an excuse to cover up for the assessor’s incompetence”.
The Ombudsman, after reviewing the available facts and evidence pointed out
to the insured that at the time of loss the vehicle had covered a distance of
246 000 km. Wear and tear would have been expected on the engine at this stage
in the vehicle’s life. The impact to the vehicle was at the rear of the vehicle and it
was highly unlikely that any accident related damage would have been occasioned to
the engine and especially only to one piston. Damage to an engine occasioned by a
physical impact such as a collision, is usually manifested in broken components on the outside of the engine
which may be accompanied by cracks or physical damage to the internal components to the engine. There was
no evidence of this on the available facts and all the available evidence pointed to the conclusion that the damage to the
piston had arisen solely through normal operation of the vehicle.
There was an obligation upon an insured person to establish that any loss or damage claimed from an insurer fell within
the ambit of the cover provided by the policy and that the insured had not discharged this onus on the given facts.
The insurer’s rejection of liability for damage to the engine was upheld.

DELAYED DEPARTURE
The insured’s husband fell, injuring his hip and knee in the process. He received medical attention for the swelling on his
knee. The insured and her spouse were contemplating a trip to Kenya at that stage and intended to travel in 6 months
time.
The condition of the insured’s husband’s knee did not improve and he consulted a vascular surgeon with a complaint
of arterial occlusion in the left leg. He was referred to an orthopaedic surgeon. In the meantime the insured
proceeded with arrangements for their trip to Kenya and purchased airline tickets. At the same time a travel
policy was taken out which inter alia, indemnified the insured for costs occasioned by curtailment of the trip as a
result of unexpected death or sudden illness or injury to the insured, her traveling companion, a member of her
immediate family, and business associates, as deemed necessary by a medical practitioner appointed by the insurer.
After the insured’s husband consulted an orthopaedic surgeon, it was decided that an amputation of the left leg
should be carried out. The left leg was amputated 2 days later. Unfortunately, the medical condition of the insured’s
husband after this operation deteriorated and he developed a pressure sore on his right foot. It was decided 6 weeks
later to amputate the right leg as well, which procedure was carried out 2 weeks later.
The insured decided to cancel the traveling arrangements the day that her husband underwent the amputation of
his right leg and submitted a claim in terms of the policy.
The insurer rejected liability for the insured’s claim on the grounds that same was excluded by an exclusion to cover which
provided as follows:
“We will not pay for any claim arising from:
Treatment or advice that You,Your Traveling Companion, a member of Your immediate Family or Business associates are
receiving at the date of departure or any recurring, chronic or continuing illness or condition or costs associated to
conditions or treatment or advice received during the six months prior to departure”.
The insured maintained that her husband was not suffering from any condition as contemplated by the exclusion and that
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the complications which her husband developed in relation to his right leg were not present at the time of the
purchase of the tickets.
The Ombudsman, after reviewing the facts pertaining to the matter, agreed with the insurer’s declinature of the claim
and found that the cancellation of the trip was directly attributable to the second amputation which the insured’s
husband underwent. The amputation of the second leg was also directly linked to the arterial thrombosis which the
insured’s husband developed when he fell.
The Ombudsman concluded that the terms of the exception were wide and that the insured’s husband’s medical
complications fell within the ambit of a chronic condition which had existed during the six months prior to departure.

PREMIUM BLUES
The insured’s motor vehicle was extensively damaged in a motor vehicle collision which occurred on the 12th June
2007. She submitted a claim to her insurer but liability was subsequently declined on the grounds that the premium
for the relevant month had not been paid. The insured maintained that the insurer had not collected the premium
from the correct account. When the matter could not be resolved with the insurer, the insured appealed to the
Ombudsman for assistance.
In its response to the insured’s complaint, the insurer maintained that the premium for the month of June 2007 was
not received after the first deduction. The insurer attempted to deduct the premium again on the 18th June 2007 but
was not able to collect the premium. A letter was sent to the insured on the 5th June advising of the non-payment of
the premium. The insurer’s attitude was that it was not on risk at the time of the incident giving rise to the claim. As
an alternative, the insurer also submitted that the vehicle was in an unroadworthy condition at the time of the
accident in as much as three of the tyres on the vehicle were smooth. The insurer maintained that even if it were to
be found to have received the premium, or was deemed to have received the premium, then it was not liable to pay
the insured’s claim by virtue of the vehicle having been in an unroadworthy condition.
The insured, in reply to these allegations, stated that she had taken out a policy to cover her motor vehicle as well as
credit short-fall cover with another insurer. She had specifically instructed the insurer to collect the premium from
her savings account and not her current account. When it came to her attention that the insurer had debited the
incorrect account, she paid money into her current account on the 15th June 2007 to cover the debit which was to
take place on the 18th June 2007. The insured furnished proof of the deposit as well as a letter to the insurer
confirming that she had paid the money into her current account at the request of the insurer. The insured also
produced copies of her bank statements which indicated that a debit had been passed against her account on the
1st June 2007 in favour of the insurer. The insurer later admitted that a portion of the premium had been collected
on the 1st June 2007, but maintained that when it attempted to collect the balance of the outstanding premium on the
15th June 2007 it was unable to do so, notwithstanding the deposit which had been made by the insured into her
account, apparently as the account was already in arrears at that stage and the money deposited by the insured was
not sufficient to cover the outstanding premium and the debit balance on the account.
After reviewing the facts the Ombudsman drew the attention of the insurer to the provisions of the Policyholder
Protection Rules and pointed out that the insured had a period of grace of 15 days within which to pay any
outstanding premium. The insurer would not permit the insured to pay the premium in cash or by way of a direct
deposit and had directed the insured to pay the outstanding premium into her account on the basis that a further
debit order would be presented. The insured acted in accordance with the insurer’s instructions and was under the
impression that the premium would be paid when the debit order was presented. The insured was unaware
of the fact that the account had gone into debit because of bank charges incurred. The insurer had also not
drawn the attention of the insured to the fact that bank charges would also be collected with the result that
the insured had not made provision for the additional bank charges as well as the outstanding
premium. The insurer later accepted that the insured had the intention to pay the premium
and had acted in accordance with the insurer’s letter. It also accepted that the debit order
had been presented against the incorrect account. It then maintained its defence to the claim
on the basis of the vehicle being unroadworthy.
The Ombudsman subsequently evaluated the evidence in relation to the condition of the tyres.
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Whilst the two front tyres of the vehicle were indeed worn unevenly due to poor
wheel alignment, the condition of the tyres was not of such magnitude that it could
be said that the vehicle was unroadworthy as a whole and in any event the condition
of the tyres had not caused or contributed to the accident in which the vehicle was
involved and was consequently immaterial to the loss.
The insurer subsequently agreed to indemnify the insured in full.

REPLACEMENT AS A MEASURE OF INDEMNITY
The insured was the owner of a mechanical horse which was damaged as a result of
a collision. The accident was of a gruesome nature, the driver of the insured’s
vehicle having been burnt to death in the vehicle. It appeared that the insured
driver collided with the rear of a stationary vehicle on a motorway as a result
of restrictive visibility due to a veld fire.
The insurer authorised the cost of repairs to the trailers but indicated to the
insured that it intended to replace the vehicle. The insured was informed that
another vehicle would be tendered as replacement but the insured was not
afforded an opportunity to inspect the replacement vehicle. The insured
thereafter submitted photographs and other evidence as to the condition and
value of the vehicle lost to the insurer. After negotiation via the insured’s
broker, the insured requested a cash in lieu settlement instead as it was not
satisfied that the vehicle offered as a replacement was of equivalent condition
or value to the vehicle lost. The insurer’s underwriting manager however
insisted that the insured’s claim would be settled “on the value of the
replacement vehicle regardless of the retail value and accessories”. However,
the insurer could thereafter not attend to delivery of the replacement vehicle as it
had already been sold. The insured requested indemnification based upon the sum
insured but received no satisfactory response from the insurer, whereafter it
appealed to the Ombudsman for assistance.
The insurer, in its response to the Ombudsman maintained that “the insurer retained
an option as to the mechanism by which the insured would be indemnified. The
insurer has exercised that option. The insured is not at liberty to change the terms
of the contract nor to reject the insurer’s indemnity made in accordance with same”.
It was furthermore suggested that the insured’s conduct was a “repudiation of the
agreement” and that the insurer would proceed “to obtain a mandamus compelling
them to accept the settlement in terms of the policy.”
The insurer also maintained that the Insured had agreed to purchase the salvage for
a specified sum.
The Ombudsman, after reviewing the facts of the matter pointed out to the insurer
that if it elected to indemnify by way of replacement, then the article tendered in
replacement, must not be of a lesser quality or value than the item insured and the
Insured was entitled to be placed in substantially the same position as it was prior
to the loss giving rise to the claim. The insured was also entitled to inspect any item
tendered to replace an insured item and the insurer had to exercise the right of
replacement provided for by the policy in a reasonable, objective and responsible
manner. The insurer could not simply use a replacement provision in a policy as a
basis to force the Insured to accept whatever was offered by the insurer, or as a
justification for treating the insured with contempt or in a high-handed manner.
As far as the contention that the insured had agreed to purchase the salvage for an
agreed value, the Ombudsman pointed out that the correspondence on the matter
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made it clear that the insurer’s underwriting manager had simply indicated that the
Insured “may retain the salvage for an amount of R25 000” and also attached
conditions to the insured’s retention of the salvage. This had amounted to an offer which
had never been accepted by the insured.
The insurer had had an opportunity to tender a replacement vehicle but, on its own
version of events, the vehicle which it had proposed to offer to the insured had been sold
and was not available. The insurer had not tendered any other vehicle. The insurer also
had to make its election in terms of the policy within a reasonable period of time and
could not endlessly hunt around to try and obtain a “bargain” to the detriment of the
insured. In the given circumstances the insured was entitled to be indemnified in cash for
the market value of the vehicle, less the policy excess.
When faced with a ruling the insurer agreed to accept the view of the Ombudsman and
settled the claim accordingly.

SWIMMING POOLS & INSURED PERILS
The insured, who resided in Western Cape, experienced severe and hard rain for a
period of 5 days. This resulted in the paving surrounding the insured’s swimming pool
sagging and causing the sides of the swimming pool to collapse inwards. This in turn
caused a bubble to develop under the floor of the swimming pool together with a large
crack, resulting in a loss of water.
The insured intimated a claim against the insurer. The insurer appointed an assessor who
after inspecting the pool concluded that a crack had developed in the swimming pool
causing the pool to leak and that the leaking water had in turn caused the paving to sag.
The assessor concluded that the loss was not covered by the policy. The insured
disputed the conclusions reached by the assessor and maintained that the damage to the
swimming pool had arisen as a result of the continuous heavy rainfall experienced. When
no agreement could be reached on the matter, the insured approached the Ombudsman
for assistance.
By way of explanation for its rejection of liability, the insurer referred to its policy
wording and in particular the definition of “insured events” and the exclusions. The
insurer also furnished a report by a service provider which indicated that the paving
surrounding the pool did not collapse as a result of rain or storm damage, but that the
fiberglass shell of the pool cracked and leaked water which in turn undermined the soil
causing the paving bricks to sink. The insurer also drew attention to the fact that the
insured had lodged a previous claim with the insurer approximately two months prior to
the period when the heavy rainfall had been experienced. This claim related to the cost
of rectifying a crack in the swimming pool. Liability for the claim had been rejected on
the grounds that no insured peril had operated. The insurer stated that damage to the
swimming pool had occurred gradually over a period of time and that the storm had
merely aggravated the pre-existing damage.
The Ombudsman, after examining the available reports and facts surrounding the
loss as well as the policy wording, concluded that the proximate cause of the
collapse of the paving and the collapse of the wall of the swimming pool, was a
sudden rise in the water table brought about by the abnormally high rainfall
experienced in the area where the insured lived. This increase in the water
table in the surrounding soil had resulted in a substantial increase in the
pressure on the wall of the swimming pool to the point where the cohesion
forces in the ring beam surrounding the pool were overcome resulting in the
failure of the wall. The inward collapse of the wall caused a void which was
then filled with unstable sand and debris. However, liability of the part of the
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insurer was excluded for loss or damage arising from “a rise in the underground water table or the pressure it may
cause”. The Ombudsman concluded, on the basis of the information available, that the loss had not arisen directly from
an insured peril, but rather as a result of a peril which was specifically excluded namely, a rise in the underground water
table or the pressure that it may have caused. The insurer’s rejection of liability was accordingly upheld.

THE VALUE OF A CANOPY
The insured was the owner of a light delivery vehicle (bakkie) which was used by the insured in connection with his
business as an electrical contractor. The insured also owned a portable generator which was used in connection with
his business activities. The generator itself was a heavy piece of equipment and required between 4 and 6 men to lift it
on and off a vehicle.
The insured was required to attend a consultation at the office of a firm of attorneys in Kempton Park.
When he went to the office of the attorneys the generator was on the back of the vehicle and was chained
and locked onto the vehicle by a secure chain and three different locks. The insured was obliged to park
the vehicle in the street outside the offices of the attorneys. Normally a car guard was in attendance
outside the offices.
The insured returned to his vehicle after an absence of some 45 minutes to find that the generator had been
removed from the vehicle and had been stolen. The value of the generator amounted to R75 000.
The insured filed a claim with his insurer for the loss of the generator. However, the insurer rejected
liability for the claim maintaining that the loss was not covered by the policy but in fact fell within the ambit
of a specific condition which stated that the insurer would not be liable for:
“theft from any unattended vehicle in the custody or control of the insured or any principal, partner,
director or employee of the insured unless the property is contained in a completely closed and securely locked
vehicle, or the vehicle itself is housed in a securely locked building and entry to or exit from such locked vehicle or
building is accompanied by forcible and violent entry or exit”.
The insured conceded that the vehicle was not fitted with a canopy and that at the time of the loss the generator was
not situated within the locked section of the vehicle. The insured however maintained the generator was security
locked by way of the chain locks and that this represented a greater degree of security than if the generator had
simply been left in the back of a bakkie fitted with a canopy.
The Ombudsman, after reviewing the facts of the matter, concluded that the insurer had demonstrated that the loss in
fact fell within the specific exception relied upon. The purpose of the exclusion was to restrict the insurer’s liability for
theft of items from unattended vehicles. The requirement that the property be housed in a completely closed and
securely locked vehicle, or that the vehicle itself was housed in a securely locked building, was clearly aimed at
reducing the visibility of any property in the vehicle, whilst the further requirement that there be forcible and violent
entry or exit into the vehicle and that the vehicle be securely locked, were aimed at curtailing opportunistic theft, or
easy access to a vehicle. in this instance the generator had been left on the back of an unattended vehicle where it was
clearly visible. Whilst the generator itself may have been chained to the bakkie and may have been heavy and difficult
to remove, it nevertheless presented a very visible and enticing target to potential thieves. To cut through a chain and
to remove the generator from the vehicle would not be unduly difficult as events proved. It was common cause that
the insured had not complied with the requirements for cover and the insured’s failure to comply with the
requirements for theft cover had a material bearing upon the loss itself. If the bakkie had been fitted with a canopy and
the generator housed within the locked canopy it would not have been as visible to the casual passerby and it would
have been more difficult for thieves to gain access to the generator. The efforts of thieves attempting to break open
the canopy to gain access to the generator was also likely to have attracted attention.
The insurer’s rejection of liability was upheld.
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“UNLAWFUL ACTS”
The insured purchased a motor vehicle and insured it on a comprehensive basis. At the time that the policy was taken
out the insured states that she drew the attention of the insurer to the fact that the vehicle was not yet registered in
her name and that the transfer of ownership formalities “would take place in the future”. The insured further
maintained that the insurer contacted the seller from whom she purchased the vehicle “to illicit that person’s
assistance in changing the tracking device to one suitable to the insurer’s requirements”. The insurer was also aware
of the fact that the vehicle was being purchased by the insured in terms of an installment sale agreement.
When the insured later attempted to have the vehicle registered in her name it appeared that the vehicle was in fact
owned by a financial institution and that the sellers of the vehicle were not able to transfer ownership to the insured.
The insured consulted an attorney who investigated the matter and who concluded that the insured “had possibly
become the victim of a fraud”. Whilst the insured’s attorney was in the process of negotiating with the bank and the
persons who had sold the vehicle to the insured, in an endeavor to resolve the matter, the vehicle was hijacked whilst
being driven by the insured’s husband. The insured submitted a claim in terms of her policy but the insurer
immediately rejected liability on the grounds of misrepresentation, stating that had it known the true facts it “would
not have accepted the risk based on the fact that it was an unlawful act”. The insurer maintained that the insured had
“a contractual duty to disclose to the insurer not only at sales stage, but during the duration of the insurance contract
anything you have not yet disclosed but which may be important for us to know in order to accept the policy”.
The insured, through her attorney, approached the office of the Ombudsman for assistance and submitted that the
insured had not misrepresented any facts to the insurer and despite the difficulties which had been experienced in
having the vehicle registered in her name, the insured had an insurable interest in the vehicle, had acted reasonably
throughout and had maintained her obligations in terms of the policy.
The insurer, in its response to the Ombudsman, maintained that the insured “did not disclose to us at sales stage that
the vehicle was bought unlawfully”. The insurer maintained that had it been aware of this fact, the policy would not
have been accepted. It argued that as the insured “took possession of the vehicle via an unlawful transaction” the
insured did not acquire any rights in the vehicle and that if the vehicle were to be recovered the insurer would have
no “legal interest in it”.
The Ombudsman, after reviewing the matter, drew the attention of the insurer to the fact that the insured
could not have disclosed to the insurer, at the time of proposal, that the vehicle had been “bought unlawfully”
as she had no knowledge of the true facts surrounding the ownership of the vehicle. The insured had
purchased the vehicle in good faith and was clearly a bona fide possessor of the vehicle. There was nothing to
suggest that the insured had any knowledge of the seller’s defective title to the vehicle, or his lack of
entitlement to sell the vehicle to the insured. The insurer had known that the insured was not the registered
owner of the vehicle. It could not be expected of the insured to disclose facts of which she had no
knowledge. The insured having paid for the vehicle, and having performed her obligations in terms of the
agreement of sale and in terms of the policy, could not be said not to have an insurable interest in the vehicle.
The insured did not have to be the owner of the vehicle in order to insure it, merely the bona fide possessor.
The Ombudsman was of the view that the insurer should rather approach the matter from the perspective of
whether it had received the correct premium for the risk which it had assumed. The precise contractual
relationship which existed between the various parties was irrelevant and in fact all that was required for the
insured to have the vehicle transferred into her name and to have acquired ownership of the vehicle was for the
outstanding balance due to the finance house which had financed the seller’s purchase of the vehicle, to be settled. The
Ombudsman also drew the attention of the insurer to the provisions of the Consumer Protection Act of 2009. In fact
if the vehicle were now to be recovered, the insured would be entitled to assert her rights of possession and even
ownership to the vehicle.
The insurer later agreed to settle the matter on a “ex-gratia basis” and made an offer of settlement to the insured
which the insured accepted.
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LETTERS OF

APPRECIATION
I really appreciate the fantastic response I have received from your office. It is
good to know that there are people who do care
Brian Downie
I would like to convey my sincere thanks to you in particular for the manner in
which you attended to my case
Eaglet Moletsane
Today I’m very happy thanks to your company and I must say that you live up to
your mission statement 100% - well done!
Jacolet Meyer-Eckersall
May I once more thank you for what you have done for me, my life, emotions,
spirit and family
Dumisani Callistus Zwane
Yes, the nightmare is finally over and we would just like to thank you from the
bottom of our hearts. Keep up the good work and for giving the small people a
chance against the big companies
Quentin and Mariana Joon
Thank you very much for the assistance, our matter was resolved in the most
professional manner
Theunis Fick
Well done for an excellent job done
Rhinus Olivier
I will definitely recommend your effectiveness and efficiency to others that are
going through the same
Lonwaba Mtshake
Thank you, I am satisfied with the final outcome
Willem du Plessis
Thank you very much you guys were great and most efficient
Dinesh Dabideen

“

“

Just to confirm this matter has been resolved satisfactorily.Thank you very much
for your assistance
Joseph Marr
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136,400,147.38
AMOUNT

113,186,182.00

83,965,356.97
67,377,615.00

MONEY
RECOVERED

45,231,689.60

2005

2006

2007

2008

2009

YEAR

FORMAL
COMPLAINTS
RECEIVED

YEAR

••••

2005

2006

2007

2008

2009

NO. OF COMPLAINTS

••••

5756

7187

9083

9763

9144

2007
3393

2006
3119

PRELIMINARY
MATTERS
RECEIVED

YEAR
NO. OF COMPLAINTS
21

2008
3135
2009
3172

STATISTICS
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NO. OF COMPLAINTS

9375

7880
6632

5965

6474

TOTAL FILES
CLOSED

2005

2006

2007

2008

2009

YEAR

2005
86

2006
87
YEAR
AVERAGE DAYS

2007
97

AVERAGE DAYS
TO RESOLVE
COMPLAINTS

2009
233

2008
178

HOMEOWNERS
1535
16.79%
MOTOR
5158
56.4%

HOUSEHOLDERS
523
5.72%
COMMERCIAL
501
5.48%

TYPES OF
COMPLAINTS

MISCELLANEOUS
1427
15.61%

TYPES OF COMPLAINTS
AMOUNT
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PROFESSIONAL
STAFF OF THE OMBUDSMAN
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SUPPORT

STAFF

OF THE OMBUDSMAN
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MEMBERS OF THE BOARD
Moses Moeletsi

Chairman

Acting Chief Executive Officer,
National Regulator for Compulsory
Specifications (NRCS)

Gail Walters

Deputy Chairman

Head of Group Corporate Affairs,
The Hollard Insurance Company Limited

Jonathan Dixon

Deputy Executive

Insurance Division,

Officer

Financial Services Board

Barry Scott

Chief Executive

The South African Insurance Association

Herman Schoeman

Managing Director

Guardrisk Insurance Company Limited

Clive Pillay

Ombudsman

Ombudsman for Banking Services

Lillibeth Moolman

Chairperson

South African National
Consumer Union

Mpho Thekiso

Acting Human

National Credit Regulator

Resources Manager

Shehnaz Somers

Head of Personal
Lines Underwriting
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Santam Limited
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STAFF OF THE OMBUDSMAN

MEMBERS OF THE OMBUDSMAN
1.

ABSA Insurance Company Limited

2.

AIG South Africa Limited

3.

Alexander Forbes Insurance Company

4.

Auto & General Insurance Company Limited

Andre Bouwer

5.

Centriq Insurance Company Limited

Nosipho Mfeka

6.

Compass Insurance Company Limited

Mandy Ferreira

7.

Constantia Insurance Company Limited

8.

Customer Protection Insurance Company Limited

9.

Dial Direct Insurance Limited

10.

Emerald Insurance Company Limited

Ombudsman

Brian Martin

Deputy Ombudsman

Hendrik Viljoen

Assistant Ombudsmen

Darpana Harkison

Peter Nkhuna
Thasnim Dawood
Valerie Mngadi

11.

Etana Insurance Company Limited

William Douglas

12.

Guardrisk Insurance Company Limited

Wynand van Vuuren

13.

The Hollard Insurance Company Limited

Operations Manager

Miriam Matabane

14.

Indequity Specialised Insurance Limited

Office Manager

Azeht du Plessis

15.

Infinity Risk Solutions

16.

Legal Wise Insurance South Africa

& Bookkeeper

17.

Lion of Africa Insurance Company Limited

18.

Lloyd’s

Bradford Adams

19.

Lombard Insurance Group

Louisah Letlhabe

20.

McSure Limited

Selinah Phakoe

21.

Momentum Short-Term Insurance

Call Centre Manager

Anastatia Ngidi-Mkhwanazi

Call Centre Consultants

Melissa van Zyl
Geneve Brophy
Secretarial

Aadielah Human

22.

Monarch Insurance Company Limited

23.

Mutual & Federal Insurance Company Limited

24.

National Insurers

25.

Nedgroup Insurance Company Limited

Anne-Marie Cijster

26.

New National Assurance Company Limited

Brumilda Blignaut

27.

NMS Insurance Company Limited

Candice Holmes

28.

Outsurance Insurance Company Limited

29.

Regent Insurance Company Limited

30.

Relyant Insurance Company Limited

31.

Renasa Insurance Company Limited

Cecilie van Dyk
Jo-Anne Nel
Karinien Kok

32.

RMB Structured Insurance

Leonie Budricks

33.

Resolution Insurance Company

Mary Tshabalala

34.

SAFIRE Insurance Company Limited

Moira de Swardt

35.

Santam Limited

36.

SASRIA Limited

37.

Saxum Insurance Company Limited

38.

SA Homeloans Insurance Company Limited

Monica Bolgann
Sharon Anderson
Vantera Joseph

39.

Shoprite Insurance Company

Accounts Assistant

Michelle Grobler

40.

Standard Insurance Limited

Receptionist

Gadija Fisher

41.

Unitrans Insurance Limited

Clerical

Mavis Mabaso

42.

Unity Insurance Limited

Sibongile Gumede

43.

Zurich Insurance Company Limited

JCC House, 2nd Floor, 27 Owl Street,
Johannesburg, 2092
P O Box 32334, Braamfontein, 2017
Share Call Number: 0860 726 890
Telephone: 011 726 8900
Facsimile: 011 726 5501
Email: info@osti.co.za
Website: http://www.osti.co.za

