The motor vehicle plays a vital role in the economy of South Africa and has, since its
introduction, featured prominently in insurance disputes. The majority of complaints
received by the Office of the Ombudsman relate to motor vehicle insurance
and it is fitting that the role of the motor vehicle in the Insurance Industry
be acknowledged.
*The first car believed to have been brought into the Southern
Hemisphere was a Benz “Velo” which was imported into South Africa
in 1896 by Mr. John Percy Hess of Pretoria, from Benz & Co. of
Mannheim, Germany. The car was shipped to Port Elizabeth and then
transported to Pretoria. Mr. Hess was later to become the sole agent for
Benz & Co. in South Africa.
On Monday 4th January 1897 at 4pm Mr. Hess first drove the car in Berea Park Pretoria
accompanied by his business partner Mr. A. E. Reno, the co-founder of the Pretoria News
and Dr. W. J. Leyds, the then State Secretary of the Transvaal, as passengers. It is widely
publicised that President Paul Kruger, then President of the Zuid Afrikaanse Republiek was
invited to ride in the car but declined to do so. A large group of spectators arrived to
witness this spectacle and had to pay an entrance fee of 2 shillings and 6 pennies, a
substantial sum at the time!
The car was sold to Mr. A. H. Jacobs, a coffee importer, who had a shop in Pritchard Street,
Johannesburg. He was quick to see the vehicle’s marketing potential and every customer
who purchased 500g of coffee from his shop was allowed to see the vehicle.
Some of the early motor vehicles imported by Mr. Hess still survive today including an
1899 Benz Comfort and a 1901 Benz Ideal.
The first Ford motor vehicle to be imported into South Africa was a 1903 model A, which
was in fact the first Ford to be sold outside of North America. The car arrived in February
1904 in Port Elizabeth and had to be transported by train to Johannesburg. This car
survives to this day and can be viewed at the Heidelberg Transport Museum. In February
1924 an old wool packing shed in Port Elizabeth was converted to a factory where
assembly of model T Ford’s began, thus laying the foundation for the motor industry in
South Africa.

Mission

To resolve short-term insurance
complaints fairly, efficiently and
impartially

*Source: Dynaconsult
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The person who truly applied mass production techniques to the building of automobiles was
Henry Ford. By 1908 Ford’s company was successful enough that he could realise his dream of
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more quickly, Ford’s Model T flowed along his assembly line at the rate of as many as 1000 a
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Report

from the Chairman of the Board
This is my first report as Chairman of the Board and also the first annual
report for our new Ombudsman, Mr. Brian Martin. 2007 has been an
interesting year with a number of challenges and hurdles that had to be
overcome. Fortunately the Office managed to achieve this and ended the
year even stronger than when it started out.
The first major challenge we experienced was the loss of the expertise, through retirement of the
Deputy Ombudsman, Mr. Jim McIntosh, who was with the Office for more than 10 years. His
experience, insight and hard work will be sorely missed. Unfortunately a number of senior staff
members also resigned during the course of the year to pursue other interests. At the same time
new complaints increased dramatically by 26%. New staff and a replacement for the Deputy
Ombudsman had to be found urgently. Recruitment of suitably qualified and experienced staff
thus became a high priority, but I am glad to report that all vacancies were filled by the end of
the year and all the new staff have settled in nicely. Unfortunately these factors did impact
negatively on the turnaround time and the average time taken to resolve a complaint increased
from 87 days to 97 days.
It is with great sadness that, at the time of finalising this Report, we learnt of the passing away of
our fellow Board Member, Isabel Jones. Isabel stepped down as Chairman during the course of
the year due to ill health but remained on the Board as a Director. Isabel had been the Chairman
of the Office of the Ombudsman since its formation in 2000.

Her invaluable guidance,

commitment and unwavering support of the Office over the years has been tremendous. It is
therefore only fitting that we have decided to pay tribute to Isabel by naming our Ukusizana Award
in her memory. In March 2008 we will hand over the Isabel Jones Ukusizana Award to the Insurer
who displays the greatest commitment to the effective resolution of complaints and the
application of the principles of equity.
As in the previous year, the substantial increase in complaints resulted in a significant increase
in money recovered for consumers in 2007. An amount of R84 million was recovered which
represents a 24% increase on last year’s figure of R67 million. I would like to congratulate the
Ombudsman and his team for their hard work and dedication shown over the past year. I would
also like to thank the members of the Board for their support and loyalty over the past year
despite pressures placed on them from various quarters.

Moses Moeletsi
Chairman of the Board

1920’s Bentley
In 1922 a Bentley 3-litre snatched the British Double Twelve Hours record
at an average speed of 86.79mph. In 1923 a Bentley 3-litre finished fourth
at the inaugural 24-hour race at Le Mans. More honours followed – a win
at Le Mans in 1924; the twenty-four hour world record at Montlhery by a
Bentley travelling at an average speed of 95mph.
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Report

from the Ombudsman

Milestones for 2007
2007 represents my first year in Office as Ombudsman. During the period under
review, the Office received more complaints than at any other time in its history, but
also experienced many difficult challenges at times. It recovered more money for
complainants than previously, but the increased workload placed a significant strain
on available resources and resulted in a deterioration in the turn-around time for the
resolution of complaints. The period under review also saw the Office revisiting its mission
statement and refining it to express more adequately what we stand for, namely:

“To resolve short-term insurance complaints fairly, efficiently and impartially”
The number of complaints received increased by 26,3%
The total number of complaints received was 12 476, made up as to:
• Formal complaints against Insurers arising out of the rejection of a claim or other insurance related
complaints (9 083);
• Preliminary complaints of 3 393 which includes general enquiries from consumers, requests for guidance
or advice, complaints regarding alleged poor service delivery by Insurers, or matters falling outside the
jurisdiction of the Office. Many of these complaints resulted in referrals to other Ombudsman or other
consumer bodies.

2007 sees the highest monetary value of recoveries on behalf of complainants
In 2007 the Office of the Ombudsman recovered R83 965 356 on behalf of complainants. This figure is the
highest ever recovered in any one year and represents a significant increase in the recovery made in the
previous year 2006 (R67 377 615).

Turn-around time for the resolution of complaints
It has often been said that one of the benchmarks for the assessment of the effectiveness of an Ombudsman
Scheme is the turn-around time for the resolution of complaints. Whilst the turn-around time is important and
a goal to be constantly strived for it is, in my opinion, of lesser importance to the quality of service rendered
and in particular, the thoroughness with which complaints are investigated and adjudicated upon.
Unfortunately, the turn-around time for the year in review has declined due to a number of factors, but most
importantly the huge increase in the number of complaints received, which has increased by some 60%
over a two year period, coupled with significant changes in the make up of the professional staff
compliment of the Office, arising from retirement and resignation. A concerted effort is being made to
reduce the turn-around time and it is hoped that there will be an improvement in the forthcoming
year.

1929 Rolls-Royce Phantom II
Rolls-Royce grew from the electrical and mechanical business
established by Henry Royce in 1884. Royce built his first motor car
in 1904 and in May of that year met Charles Rolls, whose company
sold quality cars in London. Agreement was reached that Royce
Limited would manufacture a range of cars to be exclusively sold
by CS Rolls & Co – they were to bear the name Rolls-Royce.
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Introduction of the Ombudsman “Ukusizana” Award
One of the highlights of my first year of Office was the launching of the
Isabel Jones Ukusizana Award, to be awarded on an annual basis. The Office of the
Ombudsman cannot function effectively without the active co-operation of the
Industry coupled with a determined effort to resolve complaints expeditiously and
fairly. The Award seeks to recognise the significant contribution made by the Industry to
the functioning of the Office of the Ombudsman and to promote consumer confidence in the
Insurance Industry, by the making of an Award to the Insurer who displays the greatest commitment to the
effective resolution of complaints and the application of the principles of equity. The Award will be made in
March each year at the time of the launch of the Annual Report. Considerable effort has been put into the
implementation of systems to evaluate an Insurer’s response to each complaint received, although for the
first year in which the award is made the evaluation process will be made on an overall impression basis.

Financial Services Ombud Schemes (FSOS) Act 2004
The Office was officially recognised as a voluntary scheme in terms of Section 11 (4) (a) of the Act in 2006 and
has actively pursued compliance with the Act and furtherance of its objectives. A decision was taken to
pre-empt certain provisions of the Act by the appointment of external auditors to carry out an extensive
evaluation of the functions and implementation of procedures of the Office to ensure compliance and best
practice. A favourable report was received from the auditors.

Awards and External Recognition
I am pleased to report that in 2007 the Office was nominated for and received the Department of
Trade & Industry (DTI) Award for Organisational Champion in recognition of its efforts in promoting the
interests of consumers. This is the second time that the Office has received this prestigious Award.

Industry Matters
Application of the Principle of Equity
Sadly the Office continues to experience difficulty with certain Insurers and Industry role players in the
acceptance and application of the principles of equity, in the settlement of claims. Considerable resistance
was experienced from certain Insurers and sectors of the Industry to departing from a strict legal-technical
approach to policy terms and conditions, as opposed to the more flexible approach adopted by the Office
over a number of years, which considers materiality and prejudice as the
corner stones for the assessment of the merits of a complaint. The
Office will vigorously uphold the principle of equity in addition to
the law in its approach to the resolution of complaints. This is
a requirement for the recognition of Ombud Schemes under the
FSOS Act.
Overturn Rate
The overturn rate of rejected claims by Insurers was 35%,
compared to 33.16% for the previous year. The overturn
rate was within expected parameters and is broadly in line
with the overturn rate achieved by similar Ombud’s
Schemes in other jurisdictions. Sadly, a large number of
complaints arise from a lack of understanding insurance, or
failure to understand the significance and importance of
information communicated to an Insurer when proposing for
insurance products.

Report from the Ombudsman (continued)

Rulings in 2007
In the year under review a total of 7 formal rulings were made. The majority of the rulings made concerned
issues surrounding the non-compliance with Alarm Warranties and the lack of a Professional Driving Permit.
The issue of the Professional Driving Permit continues to be a bone of contention, notwithstanding that in
previous years Insurers had accepted the view of this Office that a claim should be accepted where the
absence of a Professional Driving Permit was not material to the loss. In certain of the cases where formal
rulings on this issue were made, the Insured and its employees were victims of bureaucratic inefficiency and
the driver had prior to the loss been in possession of a valid Professional Driving Permit, but this had expired
and a new permit was only subsequently obtained.
The application of Alarm Warranties in relation to burglary claims continues to be problematic and a cause
for many complaints. A circular was issued to the Industry dealing with the approach followed by the Office
to such matters in an endeavour to clarify the situation. The number of consumers, who find themselves
victims of the unacceptably high crime rate prevailing in the country and the efforts on the part of the
Industry to curtail the payment of claims resulting from burglaries, is expected to continue.
Motor Warranty Policies
The Office continue to experience a large volume of complaints regarding the rejection of claims made in
terms of Motor Warranty Policies and certain practices surrounding the marketing of such products. The
Office was requested to present evidence before the enquiry panel into the Consumer Credit Insurance
market convened by the Life Offices’ Association (LOA) and the South African Insurance Association (SAIA),
chaired by Judge Peet Nienaber. I am indebted to my Deputy, Mr. Hendrik Viljoen, for having given evidence
before the enquiry panel at a time of my non availability.
On a positive note however, considerable progress has been made with the underwriters of such products
in clearing up points of uncertainty or ambiguity and a more positive relationship has been established
between the Office and the underwriters of such products.
Underwriting Managers & Administrators

1930’s Chevrolet
In 1931, Chevrolet surpassed
Ford for a matter of 3 years.
During the 1930's Chevy
became aware of the need to
improvise. They came up
with many new styles adding
to their collection of
automobiles. The Chevrolet
inline 6 of the 1930s through
1970s was the base engine in
many popular cars, including
the Chevrolet Camaro.
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The trend on the part of many Insurers to rely upon external underwriting managers for the underwriting and
processing of insurance related business has continued to accelerate and sadly many Insurers have now
become nothing more than a franchise operator. This has resulted in a lack of contact between the Insurer
and consumer and in many instances where complaints are received by this Office, the Insurer is not even
aware of the existence of the policy. Insurers are often obliged, when complaints are referred to them, to
simply refer these in turn to underwriting managers to deal with. The underwriting manager usually has a
financial interest in the outcome of the matter. Many underwriting managers continue to wear many hats at
the same time, and are not in a position to approach complaints in an objective, impartial and balanced
manner. They appear oblivious to the obvious conflicts of interest with which they are faced when called
upon to answer complaints regarding risks which they have underwritten and claims which they have
rejected.

Consumer Awareness and Education
Consumer education continues to be one of the biggest challenges facing the Insurance Industry. It is
noteworthy that the majority of the complaints received by the Office originated from persons who have
traditionally not been exposed to financial services and are unfamiliar with the workings of such products.
During the year under review I participated in a significant number of television and radio interviews aimed
at not only raising the profile of the Office of the Ombudsman and its workings, but also to promote a
better understanding of Insurance. In these interviews considerable attention was paid to advising
consumers in simple terms of the nature of an insurance contract, the need for disclosure and
communication with Insurers in altered circumstances. Employees from the Office also participated in a
consumer exhibition in Durban organised by the Kwazulu Natal Department of Economic Development
Consumer Affairs Division, which was well received.

Interaction with the Branches of the Industry
An excellent relationship exists between the Office and branches of the broader Insurance Industry. This year
particular attention was paid in promoting the activities of the Office to the broker community. Both brokers
and loss adjusters play a vital role in reducing complaints by consumers. I addressed the Annual General
Meeting of the Independent Broker’s Council (IBC) as well as the Institute of Loss Adjusters. Workshops were
held with various broker firms and these activities are expected to continue in the future.

Interaction with the Ombudsman Locally and Abroad
The Office continues to maintain a cordial and close relationship with other Ombud Schemes, both locally
and abroad. Both formal and informal meetings were held with the FAIS Ombud, Charles Pillai and with the
Office of the Banking Ombudsman. An interchange of complaints is done on a regular basis, in particular
with the FAIS Ombud who refers a considerable number of complaints to this Office. In turn, this Office has
referred complaints to the FAIS Ombud where there appears to have been fault or questionable conduct on
the part of an intermediary/broker. Interaction was also maintained with Judge Brian Galgut, the
Ombudsman for Long-Term Insurance.
The view has been expressed in certain quarters that consumer protection can only be achieved through the
establishment of a single independent Ombud Scheme for the Financial Services Industry. This view is based
upon a perception that confusion exists in the minds of consumers as to the activities of the various Ombud
Schemes and where to direct complaints. In my experience, most consumers have little difficulty in
determining where to direct their complaint, or if a complaint is directed to the incorrect Ombudsman, such
complaints are quickly directed to the appropriate Ombudsman. The current system appears to adequately
address the needs of consumers and consumers of financial services products enjoy a very high level of
protection and redress.
In September 2007 I, together with my Deputy, Mr. Hendrik Viljoen, attended an International Financial
Ombudsman’s Conference in London, United Kingdom. This afforded the opportunity to meet and interact
with a number of Ombudsman from throughout the world. There was particularly strong representation from
the various Ombud Schemes in South Africa and a great deal was learnt from the experience. Of
significance was the attention paid to the making of Ombud Schemes accessible to all sectors of society,
including the disabled and intellectually disadvantaged section of the community. It was interesting to note
how similar the challenges facing Ombudsman Schemes are, despite national and regional differences.

Referral of Complaints by the Attorneys Profession
Sadly, litigation and access to the Courts has now become so costly and time consuming that
it is now a form of redress even beyond the reach of the affluent members of our society.
More attorneys have recognised the benefits for their clients in referring disputes
concerning Insurers to this Office and every effort is made to maintain a
cordial and open relationship with the legal profession. There has been
a significant increase in the number of complaints referred to this Office
by the legal profession which has an important role to play in the
referral of complaints to the Office.

1930’s Dodge
In the early 1900’s, two bicycle makers were
destined to change the auto industry forever they were the Dodge brothers, John and Horace.
They began their careers as bicycle machinists in
their father's shop in Michigan and founded
Dodge Brother Company in 1920. Dodge began
making its own complete vehicles in 1914,
beginning with the “Old Betsy”, a rugged car,
built for reliability and durability. In 1928, Dodge
Brothers was bought by Chrysler, who continued
the legacy of the Dodge brothers of reliable,
power cars.

Report from the Ombudsman (continued)

Commercial Disputes
In May 2006 the jurisdiction of this Office was expanded to include certain types of commercial disputes. The
limitations on the types of complaints which may be referred to the Office were intended to confine these
complaints to the category of uncomplicated complaints involving small to medium sized enterprises.
Relatively few commercial complaints were received in the year under review – a total of 328 complaints.
Perhaps consideration could be given to increasing the turnover threshold for commercial complaints falling
within the jurisdiction of the Office, particularly where the dispute is of a straightforward nature. A case can be
made out for the jurisdiction of the Office to be based solely upon the amount in dispute.

Ombudsman’s Briefcase
The Office continues to publish a quarterly newsletter via the internet, containing case studies in which the
Industry was found to have acted incorrectly in its rejection of the claim. This publication is widely read and
circulated and has proved exceptionally popular. The website has been upgraded and improved
and provides a useful reference point. In addition, the Office submits regular contributions
to Cover Magazine detailing cases decided. Indeed, the case studies published in Cover
Magazine are often regarded as a kind of law report and are even referred to as binding
precedence.

Staff Matters
During the past year the staff compliment of the Office increased to 28. However of
considerable concern was the loss of experienced professional staff which has presented a
significant challenge to the efficient functioning of the Office. The Professional Staff of the Ombudsman’s Office
are consistently targeted by the Industry and the resources of the Office are often inadequate to retain the
services of these highly experienced and capable persons. In fact of the Professional Staff I inherited in the
beginning of the year only two remained at the end of the year. In an effort to ensure a continued high quality
of service to the public and to cope with the increased work load, a decision was made to increase the
Professional Staff. However, in a market where skills are at a premium, it has proved difficult to recruit persons
with both insurance and legal knowledge. This has handicapped the efficient workings of the Office.
It was with considerable sadness and regret that the Office bade farewell to Jim McIntosh in July. Jim, who
worked his entire life in the Industry, had a wealth of knowledge and served this Office with distinction over
many years. Jim decided to retire and has now hung up his gloves. We wish him every happiness and
everything of the best in his retirement.

Appreciation
I am most appreciative and indebted to the Chairman of the Board, the late Mrs. Isabel Jones and Mr. Moses
Moeletsi who replaced her, as well as the Board members for the tremendous encouragement and support
I have received over the past year in particularly trying and difficult circumstances. I also wish to express
my sincere appreciation for the support received from each and every member of the staff who have
demonstrated themselves to be dedicated, enthusiastic and hard working. It was a pleasure to work with such
a committed team. Lastly, I would like to express my appreciation to my Deputy, Hendrik Viljoen, for his
patience and assistance in familiarising me with the functioning of the Office.

Brian Martin
Ombudsman for Short-Term Insurance
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CaseStudies
1) Failure to disclose a spouse’s financial circumstances
1. The Ombudsman’s office was recently requested to consider a repudiation by an Insurer of a claim arising
out of the theft of a motor vehicle where liability had been rejected on the grounds that at the time the
policy was taken out the insured had not disclosed that her husband had various judgements against him.
It was alleged by the insurer that this affects the moral risk attaching to the policy and that the Insurer
was entitled to avoid the policy on the grounds of non-disclosure.
2. The Insured challenged the declinature pointing out that she was not aware of the judgements obtained
by various creditors against her husband most of which pre-dated her marriage. The parties were
married out of community of property and the Insured had purchased the vehicle through a finance
agreement from her own resources.
3. The Ombudsman pointed out to the Insurer that the Insured’s spouse could not, in the given
circumstances, derive any benefit from his spouse’s claim, whether directly or indirectly. Apart from the
question of whether the Insured was aware of the judgements obtained against her spouse, it was clear
that she acquired the vehicle from her own means, was the sole driver of the vehicle and was responsible
for the payment of the instalments to the financial institution which had financed the transaction. The
Ombudsman felt that the financial affairs of the Insured’s spouse did not have any material bearing upon
the risk or the circumstances of the loss. It would be highly prejudicial to the Insured to deny her an
indemnity in the circumstances.
4. The Insurer accepted the view of the Ombudsman and agreed to accept the claim.

2) Inspection Certificates
1. The Insured complained to the office of the Ombudsman that her claim for damage to her motor vehicle
arising out of a collision had been rejected by the Insurer on the grounds that she was required to have
her vehicle subjected to an inspection within 48 hours of commencement of cover and to furnish the
Insurer with a copy of the inspection certificate within 7 days.
2. By way of explanation, the Insurer stated that as the Insured had not had previous insurance she was
requested, when the policy was proposed through the Broker, to have the vehicle inspected at a
designated inspection centre within 48 hours and to submit a copy of the inspection certificate within
7 days of the inception date of the policy. The Insured replied stating that she purchased the vehicle new
and was not aware of the obligation to obtain an inspection certificate. The Insurer on the other hand
contended that the vehicle had not been purchased new but that it fact been purchased second hand.
3. Having regard to the dispute as to whether the Insured had been advised of the requirement for the
inspection certificate, the Ombudsman requested the Insurer to make available a copy of the recorded
sales conversation with the Insured. It was also pointed out to the Insurer that the insured vehicle had
been damaged whilst parked in a shopping mall and the vehicle was still available for inspection. The
purpose of an inspection certificate was to determine the existence of a motor vehicle and its general
condition. The existence of the insured vehicle was not in question.
4. The Insurer was subsequently unable to obtain the voice recording of the conversation between the
Broker and the Insured and consequently agreed to settle the Insured’s claim. The Insured’s motor
vehicle was accordingly repaired.

3) Invalid Driver’s Licence
Details of the Claim
The Insured was visiting a friend’s house on 22 October 2005 and requested a youngster, also visiting the
friend, to fetch his cigarettes from his vehicle parked outside. The youngster however, took the vehicle

1931 President Studebaker
The H&C Studebaker
blacksmith shop opened in
1852 in South Bend, Indiana
and would one day
become the largest wagon
manufacturer in the world.
During the 1930’s,
Studebaker built
vehicles in the medium price
field. The President
Roadster was the premier
model, manufactured from
1927 to 1942. Presidents
released from 1928 to 1933
established land speed
records, some of which went
unbroken for more than
10 years.

without permission from the Insured for a drive to the shop and on his way there,
collided with another vehicle. The youngster, not having a valid driver’s licence ran
away from the scene of the accident. the Insured, as well as the driver of the other
vehicle, laid criminal charges against the youngster accordingly. The Insurer rejected
the claim for damage to the Insured’s vehicle on the basis of an unlicensed driver on
20 December 2005. Much correspondence passed between Insurer and Insured’s
Attorneys to no avail before a complaint was registered with the Ombudsman’s office.
Insurer’s View
The Insurer relied on a statement obtained by their appointed Assessor, from a passenger of the vehicle (the
youngster’s girlfriend) at the time of the loss who was unknown to the Insured, alleging that the Insured had
given permission to the youngster to drive the vehicle upon handing over the keys. The youngster was
convicted on 26/09/2006 on seven counts for contravening the National Road Traffic Act 93 of 1996, one of
these counts specifically being the use of a motor vehicle without the owner’s consent. Despite the orders of
the court made on the youngster/unauthorised driver of the vehicle, it was only upon receipt of a letter
written by the State Prosecutor confirming the convictions that the Insurer then eventually agreed to
entertain the claim.
Ombudsman’s View
The Insurer relied purely on hearsay to reject the claim in this instance without undertaking a thorough
investigation of the circumstances surrounding the loss, which in the first instance was a valid claim in terms
of the Policy. Insurers have a duty to complete a proper investigation of the loss before making a decision to
decline liability, which should be based on conclusive information obtained at the Insurer’s expense. The
onus of proof lies with the Insurer and not the Insured, when a policy exclusion is specifically used to decline
a claim.

4) Unacceptable Risk
1. A 22 year old purchased a vehicle in September 2006 and telephonically arranged for Insurance cover on
the vehicle. A few days after taking delivery of the new vehicle the Insured drove to Welkom to show the
vehicle to his parents and stayed over with his parents before proceeding to his place of employment. En
route he was involved in an accident.
2. The Insurer declined liability for the claim on the grounds that the vehicle had been insured for private use
but that it was later established that the vehicle was in fact being used for business use. The Insurer
established that the Insured did not have a permanent place of employment but travelled from one client
to the next in the course of his employment as an accountant. He in fact used the vehicle to travel all over
the country.
3. When asked whether the vehicle would be used for business purposes the Insured replied in the
negative. The Insured failed to disclose to the Insurer that the nature of his work was contact based and
that he did not have a permanent place of employment. Failure to disclose these circumstances led to the
incorrect premium being charged. However the insured had also misrepresented his age to the Insurer.
It was the Insurer’s policy not to insure persons younger than 25 years of age for full business use and
had the Insured’s age been disclosed to the Insurer at the time that the policy was proposed for, the
proposal would not have been accepted on the grounds that his risk was unacceptable.
4. The Ombudsman pointed out to the Insurer that if a material misrepresentation or non-disclosure had
arisen which resulted in the Insurer accepting the risk which would not otherwise have been accepted or
would only have been accepted on substantially different terms, then the Insurers’ remedy was to cancel
the policy ab initio and to refund all premiums paid. On the other hand, if the Insurer elected to keep the
premium paid and keep the policy alive, it was obliged to perform its obligations in terms thereof. The
Insurer subsequently elected to declare the policy void ab initio and refunded all premiums paid by the
Insured.
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5) Agreed Values
The Insured insured his household contents, which included a number of Persian carpets. An assessment was
carried out before commencement of the policy of the value of the Insured’s household contents and based
upon the assessment, the Persian carpets were insured on an agreed value basis.
The Insured later experienced a loss as a result of storm damage. Included in the damaged items were the Insured’s
Persian carpets and rugs. The damaged carpets and rugs were sent for restoration or cleaning. Of the seven rugs sent
in for evaluation only three could be successfully cleaned and the remainder were found to have been permanently
water damaged.
The Insured in calculating her claim against the Insurer claimed for the full value of the damaged rugs on the basis of
the agreed value which amounted to R46 000-00. The Insurer thereafter approached the dealer from whom the Insured
had purchased the rugs and obtained a quotation for the replacement of the lost articles with similar items, at a cost of
R19 494-00. The Insured was invited to select replacement carpets and rugs for the damaged items. At this stage it
appeared that one of the rugs owned by the Insured had not been insured due to an oversight. The Insured was given
the option by the Insurer of either accepting replacement of the damaged rugs by choosing replacement items from the
same dealer, or to take a cash-in-lieu settlement based upon the cost to the Insurer of replacing the damaged items. An
Agreement of Loss was subsequently prepared by the Loss Adjusters and sent to the Insured for completion. The
Insured however refused to accept the Agreement of Loss insofar as same related to the damaged carpets and rugs and
demanded that the Insurer pay the agreed value of the rugs on a cash-in-lieu basis. The Insurer refused to agree to the
Insured’s demand whereafter the matter was referred to the Ombudsman.
The Ombudsman, after reviewing the facts of the matter and the applicable policy wording, pointed out to the Insured
that not all the insured carpets and rugs had been damaged and the agreed value contained in the policy related to all
the carpets and rugs on a collective basis and not individually. Where articles are insured on an “agreed value basis” it
simply means that the value of the items was agreed in advance with the Insurer, so as to avoid unnecessary disputes
over the value of the articles in the event that they should be totally lost or destroyed. This does not detract from the
Insurer’s right to replace damaged or lost articles and does not mean that an Insurer is bound to pay out the agreed
value. There is no reason why an Insurer should not be entitled to settle a claim for items insured on a “agreed value
basis” by the replacement of the lost articles with other articles provided that the replacement articles were of similar
value to the ones lost.
On the facts of the present case it was not suggested that the carpets offered by the Insurer in replacement were
inferior in quality or value to the articles lost and if the Insured elected not to accept replacement articles but
insisted on a cash-in-lieu settlement, the Insurer’s liability should not exceed the value for which the Insurer could
replace lost or damaged articles. The Insured was not entitled to benefit at the expense of the Insurer, but was only
entitled to be indemnified for the loss suffered. The Ombudsman agreed with the Insurer’s submission that there was
nothing inconsistent with its approach to the claim settlement and that the Insurer retained the right to replace the lost
or damaged goods irrespective of the agreement as to value which existed. The Ombudsman accordingly upheld the
Insurer’s position.

6) Failure to have a linked alarm
1. The Insured filed a complaint with the Office of the Ombudsman arising out of the rejection of a claim made in
terms of a commercial policy. The Insured ran a hairdressing salon situated within a shopping centre. The theft
section of the policy contained an endorsement to the effect that it was a condition precedent to the liability of
the Insurer that the premises be protected by an installed burglar alarm and that the burglar alarm system at the
premises shall be set and armed and made fully operative when ever the premises are not open for business.
2. The shopping centre had a central control room equipped with a radio based station permitting security to
communicate with the Head Office and guards on the site. The Insurer rejected the Insured’s claim for loss
suffered during the theft on the basis that the premises were not protected by a linked alarm system. The Insurer
contended that shops in the shopping centre did not have linked alarm systems but only a local security
arrangement. The Insurer’s contention was that if the true security arrangements at the shopping centre had
been disclosed, the risk would not have been accepted.
3. The Ombudsman upheld the Insurer’s contentions stating that it was clear that the conditions of the
endorsement requiring an installed alarm to be set and armed and to be made fully operative when the
protected buildings were not open for business, had not been complied with.

7) Non-payment of Premium
1. The Insured submitted a claim on the 5th of October 2006 arising out of a motor vehicle collision
which had occurred on the 4th of October 2006. The Insurer declined the claim, inter alia, on the
grounds that it was not on risk at the time the incident occurred due to the non-payment of premium.

Volkswagen Beetle
(1945 - )
The VW Beetle, little
changed since its
debut in 1936,
became the most
popular automobile
in history, with
21,529,464 cars
rolling off the
assembly lines. The
very last car was
sent to a museum at
Volkswagen headquarters in
Wolfsburg, Germany
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It appeared that the Insured’s policy had incepted on the 30th of October 2003 and between that time and the date
on which the incident giving rise to the Insured’s claim arose, the policy had been cancelled three times on account
of non-payment of premiums. In the incident month, October 2006, the first attempt made to collect the premium
was on the 1st of October 2006, but the premium requested was returned on the 7th of October 2006 as unpaid due
to funds not being provided for. The Insurer made a second attempt to collect the premium on the 20th of October
2006, but again the request for premium was rejected due to insufficient funds in the Insured’s bank account. The
policy was thereafter cancelled on the 1st of December 2006 due to two consecutive non-payments of premium in
the months of October and November 2006.
2. The Ombudsman upheld the rejection of the Insured’s claim and pointed out to the Insured that in terms of the
Policyholder Protection Rules a period of grace of 15 days in which to pay the premium was granted but that
payment of the premium had not been made within this time and accordingly the Insurer had not been on risk at the
time that the collision occurred.

8) “Question of Value”
The Insured comprehensively insured a certain 2003 Audi A4 motor vehicle for the sum of R142 500-00 after
purchasing the vehicle in July 2003. The vehicle was insured for “retail value” as determined by the “Auto Dealers
Guide”. The value for which the vehicle was insured was never amended after inception of the policy.
On 15 March 2007 the vehicle was involved in an accident and was later determined to have been damaged beyond
economical repair. The retail value of the vehicle in terms of the “Auto Dealers Guide”, at the time of the loss,
amounted to R141 200-00, roughly in line with the sum insured. However, the assessor who inspected the Insured’s
vehicle thereafter applied a 6% deduction to the published value on account of the fact that the vehicle had covered
130984 kms at the time of the loss which he regarded as “very high”. The Insurer’s indemnity was accordingly reduced
to R132 728-00.
The Insured objected to the assessment of the value and maintained that the vehicle had been insured for R142 500-00
and that this was the amount to be paid by the Insurer.
The Ombudsman, after reviewing all the facts and considering the terms of the policy, pointed out to the Insured that
the value noted on the schedule represented nothing more than the maximum amount for which the Insurer was liable
and did not represent an agreed value. The vehicle had been insured for its retail value as determined by the “Auto
Dealers Guide” which was, as its name indicates, a guide to the value of a motor vehicle. The figures published in this
publication were not absolute and were subject to adjustment depending on the facts of each case. The mileage that
a vehicle had covered and its overall condition were obviously important factors in determining the value of the motor
vehicle, whether this was the market or retail value. Clearly a motor vehicle which had covered a higher as opposed to
a lower mileage, would be more desirable and would command a higher price. The Ombudsman felt that a deduction
of around 6% to compensate for the high mileage which the vehicle had covered was not unreasonable. Accordingly the
decision of the Insurer was upheld.

9) When does a journey end?
The Insured travelled overseas for a period of two weeks. When purchasing her airline ticket on her credit card she
purchased “Top Up Insurance” cover to supplement her existing insurance cover. Upon her return to South Africa on the
15th May 2007 the Insured was collected at the airport by her son. As they reached the front gate of the Insured’s
residence three hi-jackers emerged with guns and demanded that the boot of the car be opened. The hi-jackers then
removed all the Insured’s luggage and personal effects. It appears that the Insured had been followed from the airport
and was targeted for her personal belongings.
The Insured submitted a claim in terms of the policy, but this was rejected by the Insurer on the grounds that no insured
peril had arisen in terms of the policy. The loss had occurred outside of the definition of “insured journey”. An
international journey was deemed to commence and terminate once the Insured passed through the point of
departure which is defined as passing through passport control. As the loss had occurred after the Insured had passed
through passport control, the period of insurance had expired at the time the loss occurred. The period of insurance
expressly provided that the policy did not “apply to events that occur after the expiration date shown on the policy
receipt or the date he returns to his point of departure”.
After reviewing the facts and the terms of the policy, the Ombudsman concurred with the Insurer’s
interpretation of the cover afforded and concluded that the cover provided by the policy had expired at the time
the loss occurred. The Insurer was accordingly not on risk and was not liable to compensate the Insured for
the loss suffered.
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Statistics

Jaguar E Type
The Jaguar E Type was manufactured from 1961 to 1974.
The E-type revolutionised sports car design with
performance, handling and looks ahead of its time. When
released, Enzo Ferrari called it ‘the most beautiful car ever
made”. Three variants were produced, Series 1, Series 2
and Series 3, plus a transitional variant between Series 1
and 2, known unofficially as “Series 1 ”. In excess of 70
000 E Types were sold over 14 years.
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Letters

of appreciation

“I would like to express my sincere gratitude to you and the team. It is refreshing to see that big
companies can be held to account”. Clement Muxe Nhlangwana
“Thank you for your help in this matter. The insurer has paid me the outstanding amount due (15 months
later). However without the help of your organisation, it would not have been paid. So thank you I really
appreciate what you did for me. I have since heard that many pensioners are in the same position as I was
in. I hope someone informs them of your email or telephone. Sadly some just give up never getting the
payment promised to them”. Owen Basson
“I thank you for your help to settle the claim against my insurer. I appreciate it very much. The money was
paid into my bank account yesterday”. Tommie Marais
“May I take this opportunity to thank you, Brian Martin and your staff for being there for the man-in-thestreet, and for all the work you’ve done on my behalf ”. Lorraine Webb
“Your assistance is truly appreciated. Thomas and his kids will have the best Christmas ever. THANK YOU
SO MUCH!!!” Hayley Barker
“I further want to thank you and your institution for the patience and the integrity you have shown in
dealing with the matter”. Ncega Ncunyana
“I don’t know what people like us would do without people like yourselves. I have thought that we had
absolutely no chance of getting any justice. Ever since the car was stolen we were treated like criminals,
up until the very last we were made to feel like we did something wrong. I have absolutely no faith in
insurance companies, brokers or anyone that has anything to do with insurance. Thank you so much, you
have no idea how much you have helped us to get on with our lives.” Celeste Chetty
“This is to convey my appreciation to you and your staff for the way you handled my complaint until I was
properly compensated by the insurer. Without your office I don’t know how a little David like me would
have taken the might of the Goliath that was the insurer. Keep up the good work.” Vuyisile Bangani
“We confirm that the insurers have settled in fact I received the payment deposited into my bank account
ahead of your emailed letter. I am absolutely ecstatic; you guys have restored my faith in the “Ombudsman
concept” of overseeing bad ethics in the insurance industry. Great team you have! Job well done! Justice
has prevailed!” Chris Hughes
“I cannot thank you enough for your assistance in this regard. I can assure you, that your action on my
behalf and the outcome thereof, is nothing short of life changing.” Malcolm Daitz
“I thank you for your kind assistance and the sterling work you do!!” Marion Magerman
* Due to space constraints, some of the letters have been edited.

Mercedes 450 SEL 79
The Mercedes-Benz W116 was a series of flagship vehicles
produced from 1972 through 1980. The W116 automobiles were
the first Mercedes-Benz models to be officially called S-Class.
It was one of the first cars to be available with the anti-lock
braking system, hydropneumatic suspensions or a turbodiesel
engine.

Terms of Reference

of the Short-Term Insurance Ombudsman
1.

Preamble

1.1

The Ombudsman is appointed to serve the interest of the insuring public and all short-term Insurers
registered under the Short-term Insurance Act and including Lloyds. The Ombudsman provides, free
of charge, an accessible, informal and speedy dispute resolution process to Policy Holders who have
disputes with their Insurers where those disputes fall within the Ombudsman’s jurisdiction.

1.2

The Ombudsman acts independently and objectively in resolving disputes and is not under instructions
from anybody when exercising his or her authority. The Ombudsman resolves disputes using the
criteria of law, equity and fairness. These Terms of Reference define the powers and duties of the
Ombudsman.

1.3

The services rendered by the Ombudsman are not the same as those rendered by a
professional legal advisor and are confined purely to resolution in terms of clause 3.1
below or mediation or conciliation in an attempt to settle complaints.

2.

Definitions
In these terms of reference the following expressions have the following meanings:

2.1

“the Board” means the Board of Directors of the Ombudsman for Short-term
Insurance (Association Incorporated under Section 21);

2.2

“the Complainant” means any Policy Holder who makes a complaint to the Ombudsman in
respect of any insurance services provided by their Insurer;

2.3

“Ruling” means, with respect to a complaint, a written directive issued by the Ombudsman which is
binding on the Insurer and which is based either in law or equity;

2.4

“the Ombudsman” means the Ombudsman for Short-term Insurance appointed from time to time by
the Board of the Ombudsman for Short-term Insurance (Association Incorporated under Section 21);

2.5

“Ombudsman’s office” means the office of the Ombudsman established to perform the functions set
out in these terms of reference;

2.6

“Policy” means a short term insurance Policy issued by an Insurer to a Policy Holder;

2.7

“Policy Holder” means the person entitled to be provided with the Policy benefits under a Policy;

2.8

“Insurer” means a short-term Insurer registered as such in terms of the Short-term Insurance Act of
1998;

3.

The Ombudsman’s Powers and Duties

3.1

The Ombudsman shall:

3.1.1 act within these terms of reference;
3.1.2 receive complaints relating to the provision within the Republic of South Africa of insurance services
by an Insurer to a Policy Holder;
3.1.3 resolve such complaints, relating to the provision of insurance services, by agreement or by the
making of a ruling or by such other means as may seem expedient, subject to these terms of reference.
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3.2

The Ombudsman should advise the public on the procedure for making a complaint to the
Ombudsman’s office and should take such steps as are reasonably possible conducive to client and
industry education and training. The Ombudsman shall in his annual report referred to in clause 3.9
below provide details of steps taken in this regard.

3.3

On receipt of a complaint in the prescribed format, the Ombudsman will notify the Insurer of the
complaint by providing the details of the complaint to the Insurer, and the Insurer shall then be obliged
to give all relevant information and assistance required (including documentation requested by the
Ombudsman) to enable the Ombudsman to assess fully the merits of the complaint.

3.4

During any period in which the Ombudsman is unable to exercise his duties owing to absence,
incapacity or death or in a situation where a conflict of interest may arise, the Board may appoint a
deputy or acting Ombudsman to act in place of the Ombudsman.

3.5

The Ombudsman shall have the overall responsibility for the conduct of the day to day administration
and business of the Ombudsman’s office. The Ombudsman may appoint an Administrator to be
responsible to him for day to day matters of administration of the Ombudsman’s office.

3.6

The Ombudsman shall have the power on behalf of the Ombudsman’s office to appoint and dismiss
employees, consultants, legal experts, independent contractors and agents and to determine their
salaries, fees, terms of employment or engagement.

3.7

The Ombudsman shall have the power to incur expenditure on behalf of the Ombudsman’s office in
accordance with the current financial budget approved by the Board.

3.8

The Ombudsman shall give the Board any information and assistance which it reasonably requires,
including the making of recommendations to the Board on any issues which the Ombudsman believes
requires the Board’s attention.

3.9

The Ombudsman shall publish an annual report on the activities of the office, which shall be published
by 30 May of each year. Such report will be available to the public.

4.

The Jurisdiction of the Ombudsman

4.1

The Ombudsman shall only consider a complaint made to him if he is satisfied that:

4.1.1 the complaint is not the subject of existing litigation;
4.1.2 the complaint is not the subject of an instruction to an attorney in contemplation of litigation against
the relevant Insurer except where the attorney has simply assisted the Policy Holder in bringing the
application to the Ombudsman;
4.1.3 the complaint does not involve a monetary claim in excess of R800 000, but the Insurer concerned may
agree in writing to this limitation being exceeded. This R800 000 limit shall be subject to review on an
annual basis;
4.1.4 the complaint is made by a Policy Holder or a duly authorised representative of the Policy Holder to
whom or for whom the insurance services in question were provided
4.1.5 the complaint relates to any dispute in regard to a Policy and/or any Claim or Claims thereunder or any
dispute in regard to insurance premiums, or any dispute on the legal construction of the Policy
wording relating to a particular complaint complying with the requirements of this clause 4.1;
4.1.6 the Complainant has tried unsuccessfully to resolve the dispute through approaches to the Insurer’s
management or its internal complaints handling section;
4.1.7 the complaint is being pursued reasonably by the Complainant and not in a frivolous, vexatious,
offensive, threatening or abusive manner, as the Ombudsman may decide in his or her sole discretion;
4.1.8 the complaint has not become prescribed in terms of the Prescription Act, 1969 or any enforceable time
bar provisions contained in the Policy.
4.2

Should a complaint be lodged with the Ombudsman’s office and thereafter the Complainant refers such
dispute to an attorney for the further conduct of the dispute and/or direct correspondence with the
Insurer, or for litigation, then the Ombudsman will immediately withdraw from the matter.

4.3

With the written consent of an Insurer and at his discretion the Ombudsman may investigate a
complaint which exceeds his jurisdiction.

4.4

A Complainant may at any time terminate the Ombudsman’s adjudication of the complaint and resort
to litigation.

5.

Limits on the Jurisdiction of the Ombudsman
Subject to these terms of reference, the Ombudsman shall have the power to consider a complaint
made to him except:

5.1

Where the Ombudsman determines that it is more appropriate that the complaint be dealt with by a
court of law or through any other dispute resolution process;

5.2

Where the matter is already under the consideration by the person appointed to adjudicate disputes
in terms of the Financial Advisory and Intermediary Services Act.

6.

Time Barring Provisions

6.1

Any enforceable time bar clauses in terms of a Policy shall not run against a Complainant and shall be
interrupted during the period that the complaint is under consideration before the Ombudsman. In
particular, the Insurer waives and abandons all or any rights to rely in subsequent litigation on any time

Terms of Reference (continued)

barring provisions in the Policy applying to the commencement of litigation after rejection of a claim,
or after the happening forming the subject of the claim or after notification of the claim. In the event
of the complaint being finalised in the office of the Ombudsman the Complainant shall have 30
(thirty) days or the remaining period of the time bar provision of the relevant policy, whichever is the
longer, within which to institute proceedings against the relevant Insurer, provided however, that the
Claim had not already become time barred in terms of the Policy when the complaint was received by
the Ombudsman.
6.2

For the purposes of clause 6.1, the time during which a matter is before the Ombudsman shall
(provided that the complaint is accepted for adjudication) commence on the day that it is lodged with
the Ombudsman’s office to the time that the Ombudsman dismisses the complaint or makes a Ruling.

6.3

Save as may be otherwise provided in any other legislation relating to or governing the
Ombudsman, the lodging of any complaint with the Ombudsman shall in no way
affect the running of prescription in terms of the Prescription Act, 1969 in respect of
such complaint.

7.

Rulings

7.1

When all the material facts are agreed or the facts have been established to the
Ombudsman’s satisfaction on a balance of probabilities, the Ombudsman may
make a Ruling.

7.2

Rulings shall be based on the law and equity.

7.3

Where a material fact cannot be established or cannot be resolved on a clear balance of probabilities
the Ombudsman may not make a Ruling. In such cases the Ombudsman shall advise the Complainant
that the complaint is not one on which he or she can assist and that alternative recourse may be sought
through the courts.

7.4

Any Ruling made by the Ombudsman shall be binding on the Insurer concerned.

8.

Policy Holder/Complainants Rights
The Policy Holder/Complainant’s rights to institute proceedings in any competent court of law against
the Insurer shall not be affected by any of the provisions of these terms of reference provided that, if
the Policy Holder/Complainant institutes proceedings while the complaint is under investigation by
the Ombudsman, the provisions of clause 4.2 shall apply.

9.

Precedents
Rulings shall not establish any precedent in the Ombudsman’s office.

Toyota Prius
The Toyota Prius is a
hybrid electric automobile
developed and
manufactured by Toyota. The
Prius first went on sale in
Japan in 1997, making it the
first mass-produced hybrid
vehicle. A Toyota spokesman
stated that "Toyota chose
this name because the Prius
vehicle is the predecessor of
cars to come."

10. Confidentiality
10.1 The Ombudsman shall as far as possible, maintain secrecy unless the parties concerned expressly
exempt him or her from that duty and the duty shall continue after the termination of his or her
services. The duty of secrecy shall not prevent the Ombudsman in his or her annual report from
setting out the facts of any case though he or she shall refrain from mentioning names in his or her
report.
10.2 The Insurer and the Complainant shall not be entitled to make use of any information which comes
to their knowledge as a result of the intervention of the Ombudsman during the course of any
investigation by him or her.
10.3 A complaint will be regarded as confidential as between the Policy Holder, the Insurer and the
Ombudsman and it is for the Ombudsman to decide what should be disclosed to the Insurer and/or
the Policy Holder.
10.4 Documents brought into being as a result of any approach to the Ombudsman shall not be liable to
disclosure or be the subject of a discovery order or subpoena in the event of any legal proceedings
between the Complainant and the Insurer.
10.5 The Ombudsman or any member of his staff will not be liable to be subpoenaed to give evidence on
the subject of a complaint in any proceedings.

11.

Complaints not settled in defined Period
The Ombudsman shall report to the Board all complaints, which have not been completed in one or
way or another within a time, laid down by the Board. This time period shall initially be set at 6 (six)
months calculated from the date that a complaint became an accepted complaint.
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Limited
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