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Lord Evershed 1899 - 1966
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Mission

To resolve short-term insurance complaints fairly, efficiently and

impartially.

Theme

It has become customary for the Annual Report of the Ombudsman to

feature a different theme each year and in my term of office the focus

has been on a different class of short-term insurance business, in

keeping with the common types of complaints received by the office.

This year we have chosen to highlight household contents insurance.

Each year the Ombudsman receives a significant number of complaints

from consumers arising out of household content risks, commonly

around the approach followed by insurers in relation to claims made

following upon a loss by burglary, theft or armed robbery.  This class of

insurance presents a number of unique problems and challenges to the

office of the Ombudsman.  Insurers frequently regard claims made by

policyholders arising from theft or burglary with suspicion and distrust.

Such claims are open to abuse and manipulation.  It is in this area that

allegations of fraud or improper conduct on the part of policyholders

most frequently arise.  Policyholders, on the other hand, maintain that

they are treated like criminals by insurers from the moment that a claim

is intimated and that every conceivable measure is resorted to by

insurers to avoid paying legitimate claims, or to avoid providing proper

indemnification for loss suffered.  Emotions, hostility, antagonism and

distrust are more likely to be encountered in these types of complaints

than anywhere else.
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This has been my first year where I’ve had the privilege of serving as

Chairman of the Board of the OSTI, although I have had a long

involvement with the office and been a member of the Board since 2002. 

It has been a year of consolidation for the OSTI in many respects and one

focused on improving corporate governance, which is in keeping with

global financial sector trends and the focus of our Regulators.  To this

end, the Ombudsman has participated in the formulation of the SAIA

Code of Conduct, which dovetails with the principles of equity,

materiality and fairness that the OSTI is obliged to implement in the

handling of complaints in terms of the FSOS Act. He also participates in

the SAIA consumer education agenda, which assists the industry with its

own endeavours in this important area.

The OSTI staff complement has stabilised since the departure of Hendrik

Viljoen in July last year. We are still looking for the right person to serve

as Deputy Ombudsman, but have in the meantime, appointed Edite

Teixeira-Mckinon as a very competent General Manager to supervise a

number of operational and company secretarial issues. We have made

considered changes to the bonus scheme and leave and other privileges

and introduced flexible working hours to retain our staff: attracting and

Wendy Knowler, Vice ChairmanGail Walters, Chairman
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keeping well-trained, qualified and respected staff is a crucial success factor for the standing and

efficiency of the office and to enable it to serve all its stakeholders optimally. This can prove difficult

in an organisation with a shallow career path. 

We have several new Board members this year, who have brought a refreshing new perspective. Two

are consumer journalists and the third a consumerist. After much deliberation and input from outside

consultants, the Board has decided to change its composition to introduce two independent non-

executive directors, to limit the term of office of existing members and to improve the process for

the nomination and election of consumer representatives to the Board – all with the objective of

enhancing the independence and transparency of the Board and the office. Again, we need to ensure

that the best people for the job are appointed.  

We have been keeping a close eye on the Risk Register, which was established in 2008, to ensure

that we’re monitoring and addressing risks appropriately and timely. With the efficient collaboration

of our Audit Committee and the office management team, we’ve managed to increase our financial

reserves to a level where we’re able to offset them against the office move to new premises in June,

whilst retaining a sufficient reserve to ensure continuity of operations. We are committed to ensuring

that the fee per complaint charged to the short-term industry remains as static as possible,

notwithstanding the volatility of the funding model.  The much-debated and long-awaited appeal

mechanism is in its final stages and will be submitted to the FSOS Council and the OSTI AGM for

approval, before being implemented this year. We are participating in a central Ombud call centre

to ensure convenience for our consumers. Please refer to the Ombudsman’s own review of the

year for more detail on these issues.

A sincere thank you to my fellow Board members for their commitment and enthusiastic energy in

handling our agendas and promoting a harmonious working relationship with the management team.

On behalf of the office, I wish to thank the industry for its continued support, recognising the valuable

role it plays in the interests of our policyholders and consumers at large. Lastly, thanks to our valued

staff members, who make it all happen.

Gail Walters
Chairman of the Board
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Introduction

In my Annual Report for 2009 I suggested that 2010 was likely to present

a number of challenges and uncertainties for the Financial Services Sector

in South Africa as the world continued to grapple with the after effects

of the global financial crisis which plunged many economies into

recession.  Fortunately the South African economy, whilst not escaping

the effects of the global economic crisis, managed to slowly recover from

the downturn, although job losses continued to be experienced.  Most

short-term insurers appear to have experienced reasonably good results

in 2010 with some insurers reporting above average levels of profitability.  

In 2009 the Office of the Ombudsman experienced, for the first time in

its history, a decline in the number of complaints received.  This trend

continued into 2010 with the total number of complaints received by

the office falling marginally from the levels experienced in 2009.  In 2009,

12 316 complaints were received whilst in 2010 the number was 11 902,

a decline of 3.5%. Nevertheless, the office managed to close a total of 

12 199 files in 2010, whilst at the same time recovering a monetary

amount of R130 923 682 on behalf of complainants.  It also managed to
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Brian Martin, Ombudsman for Short-Term Insurance
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achieve a significant decline in the number of

matters older than 6 months.

The results achieved are both encouraging and

pleasing having regard to the tough economic

conditions which prevailed in the country as a

whole and the pressures placed upon both

consumers and the insurance industry.  The

complement of professional staff, many of

whom are relatively new to the office, was

outstanding and the results are a reflection of

the dedication and hard work on the part of

the entire staff of the office.

Number of Complaints

•   The number of formal complaints received

declined by 4%.

•   Formal complaints received against insurers

arising out of the rejection of claims or other

insurance complaints amounted to 8 778.

•   Preliminary complaints received were 3 124

which included general enquiries from

consumers, requests for guidance or advice,

complaints regarding poor service delivery

on the part of insurers, or matters generally

falling outside of the jurisdiction of the office.

Many of the complaints received from

consumers resulted in referrals to other

Ombudsman Schemes, consumer bodies or

the regulator for further attention.

•   The total number of complaints received by

the office was 11 902.

•   The call centre dealt with a total of 104 834

incoming calls.  The total number of calls,

including calls returned and fielded by the call

centre totalled 114 291. The call centre

continues to receive a large number of calls

from consumers seeking advice and guidance

on a wide variety of issues.  The call centre

continues to play a vital role in providing

assistance to consumers in relation to

insurance matters.

Reason for the Decline in the

Number of Complaints Received

The decline in the number of complaints

received was not significant in relation to the

previous year and was in keeping with the trend

experienced in 2009.  Many insurers reported to

the office that their claim volumes were down in

2010, a trend which started in 2009.  The number

of claims made by policyholders against insurers

largely determines the number of complaints

received by the Ombudsman.  As was the case in

2009, the office experienced a high incidence in

complaints involving the non-payment of

premiums, suggesting that consumers again found

themselves unable to maintain their payment

obligations to insurers, or fell victim to the

dangers associated with the “churning” of cover

from one insurer to another in an endeavour to

save on premium.

The office has noted in the past that there is a

direct correlation between the state of the

motor vehicle industry and the number of

complaints received by the Ombudsman.

Motor insurance remains the largest class of

business for members of the South African

Insurance Association (SAIA), with more than

half of all claims paid out by the industry

relating to motor vehicle claims.  SAIA has

identified the fluctuation in the persistency

ratio of comprehensive motor vehicle

premiums and the cancellation of motor

comprehensive policies as having been

adversely affected by the global financial crisis.

The sale of motor vehicles is driven by the

availability of credit which in turn carries the

contractual obligation to comprehensively

insure the goods purchased.  It is anticipated by

the office that as and when the volume of sales

of motor vehicles, especially new motor

vehicles, increases, there will again be an

increase in the number of complaints relating

to motor vehicle insurance to historical levels.

There are a number of significant challenges in

the field of motor vehicle insurance which

require urgent intervention and it is indeed

encouraging to note that SAIA has recognised

this and has embarked upon a new motor

strategy aimed at providing the South African

motorists with affordable insurance cover.  The

importance of this initiative cannot be

overestimated.

4
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It has been widely reported that in 2009 the

South African economy lost in excess of 1 million

jobs.  This significant loss in the number of formal

jobs in the economy, and its inevitable knock on

effect on disposable income is a matter of major

concern to all.  Having regard to the number of

persons dependent upon each wage earner in

the country, the impact on the economy as a

whole through job losses, which are not easily

regained, is considerable. Any decline in

disposable income in the hands of consumers

must inevitably impact on the personal lines

insurance market.  The affordability of insurance

products remains an ongoing challenge for both

the industry and consumers alike.  It is

anticipated that for the foreseeable future a

significant number of South African households

will simply find themselves in a position where

they will not be able to afford any type of

short-term insurance cover, or will be obliged

to severely curtail their expenditure on

insurance products to the bare minimum

required by contractual obligations.

Historically, some 65% of the complaints

received by the Ombudsman related to motor

vehicle insurance.  This declined to 56.4% in

2009.  In 2010 the figure was 53.1%.  SAIA

estimates that the number of uninsured vehicles

on South African roads is 65% and has expressed

concern that the pool of current insured

vehicles will not be sustainable if the balance of

uninsured vehicles is not brought into the fold

of insured vehicles.  Clearly the entire issue of

motor vehicle insurance and particularly the

desirability of a compulsory third party motor

property insurance scheme being introduced,

requires urgent attention.  The frequency of

motor vehicle accidents on South African roads

is simply unacceptable and urgent measures are

required on the part of all organs of society to

address the burden that this places upon the

economy as a whole and consumers in particular.  

The decline in the volume of complaints

received may also be a reflection of the fact

that many insurers now have a greater

appreciation of the principles applied by the

Ombudsman in assessing complaints and have

introduced internal review mechanisms to

assess the validity of rejected claims.  Many

rejections are overturned internally after a

review has been conducted by senior

management or dedicated internal ombudsman

departments, thereby limiting the number of

instances when a consumer seeks redress via

the Ombudsman.

Monetary Value of Recoveries made

on behalf of Complainants

In 2009 the office of the Ombudsman

recovered R136 400 147 on behalf of complain -

ants who approached it for assistance.  In 2010

the amount recovered was R 130 923 682, a

reduction of approximately R6 million

compared to 2009.  In 2010 the office also

achieved the greatest single recovery in its

history for a single complainant of R3.7 million.

During December 2010 another complaint was

successfully resolved resulting in a recovery for

the complainant of R2.6 million.  These figures

represent a very significant achievement on the

part of the office and are a reflection of the

thorough examination carried out by its

professional staff of each and every complaint

received and the consistent application of the

principles applied by the office.

Overturn Ratio

The overturn ratio reflects the ratio of

complaints received by the office where the

complainant receives a degree of success

through the referral of the complaint to the

Ombudsman.  This may include relief such as

the payment of a claim, the refund of premium

or excess paid or the cost of rectifying

defective services provided by an insurer’s

service provider.  The overturn ratio is not a

reflection of the number of instances in which

the insurer “was found to be wrong”. 

The overturn ratio has historically fluctuated

between 33% and 40%, which is in line with

international experience in Ombudsman

Schemes.  In 2010 the overturn ratio was

38.48% unchanged from 2009.

5

FINAL_Anita:Layout 1  5/12/11  1:48 PM  Page 5



Turnaround Time for the Resolution

of Complaints

The turnaround time for the resolution of

complaints received remains the biggest single

challenge faced by the office.  The office has as

its benchmark, the resolution of complaints

within a period of 6 months.  Due to the

divergent models followed by its member

insurers, achieving this target has proved to be

very difficult in practice.  Significant efforts were

made in 2010 to reduce the overall turnaround

time and a number of different strategies and

incentives were introduced to attain this

objective.  In particular, meetings were held

with all insurers on a regular basis and in some

instances meetings were even held with certain

insurers on a weekly basis.  Incentives have

been given to insurers to encourage the early

resolution of complaints such as a bonus point

allocation on the overall assessment given for

the handling of a complaint, which is in turn

used in the determination of the winner of the

Isabel Jones Ukusizana Award.  At the same

time a penalty system was introduced which

imposes a financial penalty in cases where

insurers fail to timeously furnish formal

responses to complaints.  The office has also

more readily awarded interest to complainants

in cases where it was felt that there was either

no merit in the insurer’s rejection of liability or

where the conduct of the insurer unreasonably

delayed the finalisation of the matter.

In 2009 the average turnaround time was 233

days.  In 2010 this was reduced to 225 days, a

decline of some 3.6%.

The office will continue to focus its efforts on

the resolution of old matters and to promote the

earliest possible resolution of complaints

received, having regard to its available resources.

Early Settlement Incentive

In 2009 an incentive was introduced by the

office in terms of which a reduction of 50% of

the fee charged per complaint was granted

where the insurer was able to directly resolve

a complaint with the complainant within a

period of 30 days of receipt of the complaint.

This incentive was introduced in an endeavour

to encourage insurers to take complaints

received seriously and to afford the insurer an

opportunity of resolving the matter with the

complainant quickly and without the formal

intervention of the office of the Ombudsman.

Some insurers, particularly those involved in

the direct insurance market, embraced this

proposal enthusiastically, which resulted in

some complaints, especially those concerning

levels of service received, being resolved very

quickly and without any formal intervention on

the part of the Ombudsman.  Insurers who

have followed the general guidelines given by

the office to common issues arising from

complaints have achieved greater levels of

success, to the benefit of all parties concerned. 

This incentive resulted in an amount of

approximately R1 million being refunded to

insurers in terms of case fees which would

otherwise have been payable.  This represents

a significant loss of income for the office but

has assisted consumers considerably in

achieving an earlier resolution of their

complaints.

Insurers are to be encouraged to avail

themselves of this incentive.  A major reason

for the delay in resolving complaints remains

the time taken by insurers to furnish the office

with a formal response to a complaint, or to

adequately address all issues arising from a

complaint in its response.  

Responses to Complaints

Frequently frustration is experienced by the

professional staff of the Ombudsman in

obtaining responses from insurers who employ

an outsourced model.  It is the experience of

the office that insurers who use brokers with

binders, or the services of large administration

houses to process policy information or claims,

are often not in a position to furnish the office

with a response to a complaint on their own.

They simply do not have sufficient information

at their disposal to do so.  It is also clear that

6
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decisions which were made in relation to

complaints received were not made by the

insurer itself.  The new Insurance Law

Amendment Act now requires that insurers

have access to their client’s data, a step which

is to be welcomed.  In this regard it is noted

that SAIA, together with the Financial

Intermediaries Association (FIA), have

embarked upon initiatives to promote the

sharing of data between insurers, brokers and

other service providers.  SAIA reports that the

present form of data sharing is time consuming,

costly and ineffective, which finding is borne out

by the experience of the office.  It is hoped that

the streamlining of communications and the

inter-connectivity between the various parties

involved in the business model employed by

many insurers will improve the speed, accuracy

and effectiveness of data interchange, resulting

in improved communication and hence a

reduction in the time taken to properly address

complaints received.

Rulings in 2010

In 2010 three formal rulings were made by the

Ombudsman against insurers.  This represents

an increase on the number of rulings made in

both 2008 and 2009.  Of the rulings made, one

related to a commercial complaint and the

other two to personal lines insurance.  

The vast majority of complaints received by the

office are successfully resolved through a

process of mediation and negotiation

conducted in an atmosphere of mutual co-

operation and without any of the tensions

which may arise from the application of formal

or rigid procedures or principles.  However, the

office continued to experience resistance on

the part of mainly smaller or niche oriented

insurers to the application of the principles of

equity and fairness followed by the office, they

favour a highly technical, rigid and legalistic

approach which is focused around whether or

not there was meticulous observance on the

part of the insured of policy or legal obligations.

In all the matters where a ruling became

inevitable, the matters could have been

resolved informally and through the application

of the principles of equity and fairness em-

braced by the Ombudsman.  The Ombudsman

continues to engage with all stakeholders, at all

levels of the industry, to promote a better

appreciation and understanding of the principles

followed in relation to many common problems

experienced by consumers.

The Isabel Jones Ukusizana Award

In 2007 an annual award named after the late

Isabel Jones, who served as Chairperson of the

office of the Ombudsman for many years, was

announced.  This award is made to the insurer

which displays the greatest commitment to the

effective and timeous resolution of complaints

and, in particular, the application of the legal 

and equitable principles followed by the

Ombudsman.  A bronze trophy was specifically

commissioned by the office to commemorate

the award.  Every file received by the office is

evaluated, upon finalisation of a matter,

according to a score card.  

Competition for the award has become intense

and closely contested.  The scoring of individual

matters has become an important function,

with many insurers utilising these scores for a

variety of purposes including individual staff

performance appraisal.  Many insurers report

that this data provides an important source of

information.  However, at the same time, it has

become evident that, due to the wide variety of

business models followed by insurers as well as

the disparity between insurers, both in terms of

size and the nature of the business underwritten,

that the current award system may tend to

favour the larger insurers with well-resourced

complaints departments and may not necessarily

provide an accurate reflection of an insurer’s level

of commitment to complaint resolution.  With

this in mind in 2010 our members were invited

to comment on the present award system and

whether it would be desirable to introduce

different awards based upon the size and market

share of various insurers.  The feedback received

to date indicates that the industry is in favour of

such an initiative and it is anticipated that from

7
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2012 onward three annual awards will be made

for insurers falling in different categories.  Further

engagement with the industry over the

implementation of this proposal is planned 

for 2011.

Staff Matters

During 2010 the staff complement of the office

increased to 37.  During the year the office lost

the services of the Deputy Ombudsman,

Hendrik Viljoen, who had been with the office

for a period of 10 years.  The Board, who is

responsible for the appointment of a Deputy,

decided, after interviewing various candidates,

not to appoint a replacement Deputy at this

stage.  Instead, a General Manager has been

appointed by the Ombudsman to assist him in

fulfilling many of the tasks previously

undertaken by the Deputy Ombudsman.  In

addition, two of the professional staff have been

promoted to the level of Senior Assistant

Ombudsman and will assist both the

Ombudsman and the General Manager in

specified areas, particularly staff development

and training.

The attraction and retention of capable

professional staff, particularly persons with a

formal legal qualification and with appropriate

industry experience, remains an ongoing

priority for the office.  In 2010 there was far

more stability within the ranks of the

professional staff and in fact the office has

regained the services of certain professional

staff members who previously left to join the

industry.  The implementation of a range of

incentives and measures identified by a firm of

professional consultants in 2008 to examine

aspects and practices surrounding the

employment of professional staff, has borne

fruit and the office is now enjoying the benefit

of an increasingly experienced, skilled and

reliable professional staff complement.

Ongoing efforts are being made to improve

productivity and to address issues of concern

identified by the professional staff.  The

management of workloads remains an ongoing

challenge.  The volatility in the number of

complaints and the unpredictability of work

volumes places significant strain on the

professional staff and the resources of the

office as a whole.

The Financial Services Ombud

Schemes Act and the FSOS Council

The Ombudsman for Short-term Insurance

functions as a voluntary Ombudsman Scheme

recognised in terms of the Financial Services

Ombudsman Schemes Act.  As such the office is

accountable to the FSOS Council.  Section 10

of the FSOS Act requires that, for recognition,

an Ombudsman Scheme:

•   Not be controlled by any of its stakeholders.

•  Be independent.

•   Apply principles of equity and fairness in its

determinations.

The Board of the Ombudsman is required to

certify each year that the scheme complies

with the requirements of the Act.  In July 2010

8
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the Ombudsman formally presented the Annual

Report for 2009 to the FSOS Council, which

has shown great interest in the activities of the

Ombudsman and the effectiveness of the

functioning of the office.  A close relationship

exists between the Ombudsman and the 

FSOS Council. 

In previous Annual Reports difficulties

experienced by the office in relation to

jurisdictional issues, particularly in relation to

the jurisdiction exercised by the FAIS Ombud,

have been highlighted.  In the past confusion

has arisen over the jurisdiction exercised by

the FAIS Ombud, as the default statutory

Ombudsman, in relation to the voluntary

Ombudsman Schemes operating in the

Financial Services Sectors.  Previous

endeavours to clarify these issues with the FAIS

Ombud unfortunately met with little success.

However, in 2010 a further meeting was held

with the new FAIS Ombud Ms. Noluntu Bam,

to address issues of concern, particularly the

problem of “forum shopping”.  This meeting

was conducted in a very positive manner and

has resulted in a greater understanding and

appreciation on both sides of the issues

surrounding jurisdictional boundaries. A

practical understanding has been reached

concerning the referral of complaints between

the two offices which is working well and has

resulted in an improvement in the situation.

Following upon a formal meeting held with the

previous FAIS Ombud, the late Mr. Charles

Pillay, and the FSOS Council on the 9th July

2009, the FAIS Ombud undertook to provide

guidelines on the issue of jurisdiction between

the voluntary Ombud Schemes and the

Statutory Ombud.  However, no such

guidelines have been produced and it is to be

hoped that in the future the uncertainty and

confusion which has arisen will be addressed

through legislation.

Industry Matters

Overview of the South African

Insurance Market

Quite remarkably the South African Financial

Sector remained relatively unscathed by the

meltdown experienced in foreign markets

following upon the worldwide financial sector

crisis.  The industry reports that the solvency

of short-term insurers has returned to long

term levels and remains good.  South African

insurers remain well capitalised with sound

solvency margins.  SAIA reports in its Annual

Report for 2010 that the position of cell captive

insurers is still positive with premiums

remaining strong whilst the position for niche

insurers has remained extremely positive with

strong premium growth and solid profits.  Some

pockets within the industry however have

shown signs of stress over the past year, but

generally speaking, the industry has fared

amazingly well, given the challenges which it

faced and has provided much needed stability

to both its policyholders and society at large.

This outstanding performance on the part of

the industry bodes well for industry initiatives

to enhance the image and reputation of the

industry which has declared its intention “to

show its willingness to become involved in initiatives

to improve the well being of its consumers and

society as a whole in a quest to earn a reputation

of involvement and caring”.

According to data provided by the Financial

Services Board (FSB) typical insurers

experienced claims as a percentage of earned

premiums of 67% in 2009.  The ratio with cell-

captive insurers over the same period was 62%.

These figures indicate that insurers are, generally

speaking, operating effectively by employing good

underwriting procedures and are well placed to

meet their obligations to consumers.

9
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The Missions of SAIA and the

Ombudsman

The vision and mission statements of SAIA, as

the industry body of the South African

Insurance Industry, and that of the

Ombudsman are remarkably similar.  The SAIA

mission is to encourage fair and ethical

treatment of consumers of short-term

insurance products, to represent the short-

term insurance industry with all stakeholders

at all levels in such a way that the stakeholders

have trust and confidence in the industry and

to create opportunities and initiatives that will

enhance the image and reputation of the

industry among all stakeholders.  

These principles are warmly embraced by the

office of the Ombudsman which identifies and

associates itself with these objectives.

The mission of the Ombudsman for Short-

term Insurance is to resolve short-term

insurance complaints fairly, efficiently and

impartially.  To further promote the attainment

of this ideal and to assist SAIA in the

attainment of its vision and mission to become

recognised and trusted as an important

contributor to the South African economy and

society, the Ombudsman proposes in 2011 to

engage with SAIA on a much deeper level and

through participation in the activities of

various SAIA committees.

SAIA Code of Conduct

In 2010 SAIA introduced a revised Code of

Good Business Practice.  The new Code

represents an important commitment on the

part of the industry to standards of fair and

ethical business practice and is an important

step towards self-regulation of the industry. 

The office of the Ombudsman played a

significant role in the formulation of the Code

of Conduct and closely monitors compliance

by the industry with the terms of the Code, in

relation to complaints received.  The Code

embraces many of the principles followed by

the Ombudsman and compliance by insurers

with its provisions is anticipated to result in

fewer complaints against the industry.

Motor Vehicle Insurance 

As indicated, motor vehicle insurance remains

the backbone of the Short-term Insurance

Industry and is the major contributor of

complaints received by the office of the

Ombudsman.  There are a number of

significant challenges in this field to be

addressed by both the industry and organs of

state which will hopefully receive urgent

attention in the near future.  Of significance

to the Ombudsman is the affordability and

sustainability of motor vehicle insurance for

consumers.  This in turn is significantly

impacted by the cost of motor vehicle repairs,

the largely uncompetitive nature of the local

motor vehicle industry and the high frequency

of vehicle accidents.  In particular, the

implementation of industry supply chain

standards and codes of practice within the

insurance and motor industries are vital if

confidence in the industry is to be maintained

on the part of consumers who are often

deeply suspicious of the relationship which

exists between insurers and their service

providers, many question the value that this

represents for consumers.  It is estimated that

insurers currently spend some R10 billion per

annum on motor vehicle accident replacement

parts, while 75% of all motor vehicle claims

are accident related.  60% of the cost per

claim is parts related.  The Ombudsman

encourages efforts on the part of the industry

to reduce motor vehicle accident claims costs

and has actively promoted measures to

restrain costs including the use, where

appropriate, of alternative quality, safe, low-

cost components and second hand parts.

Funding Model of the Office of the

Ombudsman

The office of the Ombudsman is funded by the

charging of a fee per complaint received.

However, the drop in the volume of

complaints experienced in 2009, which has

carried over to 2010, has highlighted a
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potential shortcoming in the funding model

utilised for the income of the office.  The fee

charged per complaint is calculated by

reference to anticipated expenditure and the

number of anticipated complaints, both of

which are difficult to estimate with a degree

of accuracy.  Prior to 2009 when each year

witnessed an increase, often significant, in the

number of complaints received, this enabled

the office to reduce its fee, on the basis that

any increase in expenditure would be set off

by the increased number of complaints.  

Unfortunately, having regard to the reduced

volume of complaints received in 2010, the

Board was obliged to increase the fee per

complaint to be charged in 2011 to maintain

the sustainability of the office.

The new invoicing methodology introduced in

2009 has considerably simplified bookkeeping

for the office and has also drastically reduced

the outstanding debtor’s book.  In the next

year considerable demands are likely to be

placed on the office in terms of capital

expenditure and the funding of the office’s

activities are likely to remain an important

issue.

Application of the Principles of

Equity and Fairness

In February 2010 the Ombudsman hosted

another Industry Workshop to provide a

forum to engage with members of the industry

on the workings of the office.  The workshop,

held at the Sandton Convention Centre,

focused on the approach followed by the office

to frequently encountered issues and the

promotion of a better understanding of the

principles of equity applied in dispute

resolution.  The workshop was well attended

and generated a lot of positive feedback.  It

was also decided to invite external speakers

to address the workshop. Prof. JP Van Niekerk,

Professor of Mercantile Law at the University

of South Africa (UNISA), presented a paper on

the requirement for causation as an element

of the South African Common Law on

Insurance.  Prof. van Niekerk’s address arose

out of a brief by the Ombudsman to examine

whether the principles of equity and fairness

as applied by the Ombudsman, were in line

with the tenants of the South African

Common Law, as opposed to English Law.

Prof. van Niekerk’s opinion and address have

now resulted in an article published in the SA

Mercantile Law Journal under the title “The

requirement of a causal link between the insured’s

breach of a term in the insurance contract and

the insured’s loss; an “Attractive Feature” of South

African Insurance Law?”

A presentation was also made at the

workshop by Mr. Patrick Bracher of Deneys

Reitz Attorneys.

Subject to budgetary constraints, it is

proposed that an industry workshop will be

held every two years.  In addition, the

Ombudsman holds workshops with individual

insurers and other industry players whenever

requested to do so.

Appeals against Rulings or

Decisions of the Ombudsman

Following upon a request from members of

the South African Insurance Association

(SAIA) to introduce an appeal mechanism in

the office of the Ombudsman for Short-term

Insurance and the adoption by the Board of a

report by Judge Peet Nienaber on the matter,

a draft set of rules covering the proposed

appeal structure was prepared by the

Ombudsman.  This was circulated to our

members and SAIA who established an OSTI

Appeal Process Workshop which subsequently

put together a consultative paper in support

of an appeal process.  Further negotiations

have taken place with SAIA through its Legal

and Compliance Committee which have

resulted in a second draft paper being

prepared by the Ombudsman for

consideration by its Board and its members. 

Whilst considerable agreement has been

reached on the terms of reference and

11

FINAL_Anita:Layout 1  5/12/11  1:48 PM  Page 11



structure of an appeal mechanism, a number

of sticking points still remain to be resolved

between the Ombudsman and SAIA.  These

concern principally the composition and

appointment of the Appeal Tribunal and the

status of appeal findings, having regard to the

fact that the Ombudsman does not follow the

principle of precedent and assesses each

individual complaint on its own merit and

according to principles of equity and fairness.

Further engagement with SAIA is planned for

2011 and once an agreement has been

reached between the Ombudsman and SAIA

on the terms of reference and structure of the

proposed appeal mechanism, the matter will

be tabled for formal consideration by

members of the Ombudsman at a Special

General Meeting.  If adopted, the proposed

appeal mechanism, which will require a formal

amendment to the Association Agreement of

the Ombudsman, will be submitted to the

FSOS Council for approval in terms of the

provisions of the Financial Services Ombud

Schemes Act.

The office of the Ombudsman for Short-term

Insurance continues to be opposed to the

introduction of an appeal mechanism against

formal rulings or decisions made by it for the

reasons set out in its 2009 Annual Report.

Motor Warranty Policies and

Maintenance Plans

In my Annual Report of 2009 I noted that in

that year there had been a significant

reduction in the number of complaints

received concerning the rejection of claims

made by consumers in terms of motor

warranty policies.  Unfortunately in 2010 the

Ombudsman again experienced a large

number of complaints from consumers

concerning products sold to them at the time

of purchase of a motor vehicle and the

conduct of administrators believed to

represent short-term insurers.  However,

upon investigation, often after a lengthy

process, the Ombudsman ascertained that the

product sold to the consumer was not in fact

an underwritten insurance policy, despite the

product having all the hallmarks and trappings

of an insurance policy, but was in fact a so-

called “maintenance plan” representing a

commercial agreement between the consumer

and a motor dealer.  Such products

masquerade as insurance policies and

consumers purchasing such products believe

that they are entering into a contract of

insurance with registered short-term insurers.

These contracts frequently use terminology

usually associated with policies of insurance

such as “policy document”, “premium”, “covered

components” and “claim” etc. 

In the opinion of the Ombudsman such

practices constitute an undesirable business

practice and the matter has been referred to

the Financial Services Board as the regulator

for further action.  Consumers are

encouraged to exercise great caution in

purchasing such products and to seek

professional guidance prior to entering into

contractual relationships with unregulated

entities.

Underwriting Managers and

Administrators

In 2010 the Ombudsman engaged with the

South African Underwriting Managers

Association (SAUMA) and insurers utilising

the services of underwriting managers, to

address certain concerns on the part of the

office regarding the conduct of underwriting

managers and the potential conflicts of

interest when these entities are requested by

insurers to deal with complaints received by

the Ombudsman.  There is now a greater

degree of understanding of the concerns

raised by the Ombudsman in this regard and

the resolution of complaints has in many

instances been expedited by meetings with

insurers being attended by the underwriting

manager involved in the particular case as well.

It is noted that new binder regulations are in

the process of formulation and it is hoped that

these regulations will not only clarify the
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nature of the relationship between

underwriting managers and insurers, but also

eliminate the causes for many of the practical

problems which have been experienced by the

office in its dealing with insurers where

underwriting managers are involved.

Consumer Education and

Awareness

Consumer education and the creation of

awareness of the functioning of the office of

the Ombudsman continue to engage a great

deal of the Ombudsman’s time and energy.  As

has been repeatedly noted in previous reports,

the underlying difficulties experienced by many

consumers with insurers ultimately have their

origin in a fundamental lack of understanding

on the part of consumers of the basic

principles of insurance and, in particular, the

significance and importance attached by

insurers to accurate and precise information

being communicated to an insurer at the time

of proposal.  Whilst consumer education is not

a core part of the activities of the office,

experience has shown that consumers have an

almost insatiable appetite for information from

the Ombudsman on the workings of the

insurance industry and the pitfalls to be

avoided in dealings with insurers.  Whilst the

industry, through SAIA, has committed itself to

being involved in initiatives to improve the well 

being of consumers and has shown great

commitment to consumer financial education

through its consumer education strategy

introduced in 2009, the projects embarked

upon have often been framed around the

requirements of the financial sector charter

and are not specifically aimed at current

policyholders.  

The Ombudsman sits as a member of the

SAIA Committee on Consumer Education and

also works closely with the Financial Services

Board in the area of consumer education.  In

addition the Ombudsman regularly partakes in

television and radio interviews aimed at

providing consumer education on insurance

issues and in raising awareness of the

existence of the office of the Ombudsman and

its functions.  In 2010 a total of 4 public

presentations were made by the Ombudsman.

The Ombudsman also maintains close contact

with the Consumer Affairs division of the

Department of Trade and Industry which has

representation on its Board.

In 2011 the Ombudsman proposes to

continue with its previously launched incentive

to commission a series of audio-visual

presentations covering a wide range of topics

and issues of interest to consumers and the

industry.

Interaction with Various Branches

of the Insurance Industry

The office maintained a positive and engaging

relationship with the various branches of the

industry.  During 2010 the Ombudsman

attended 108 meetings with insurers which

were either of a general or specific nature.

Meetings with insurers were held on an almost

daily basis.  The Ombudsman also attended a

variety of industry functions and during the

course of the year under review a total of 7

industry functions were attended.

Close contact was also maintained with the

Financial Intermediaries Association (FIA) and

the office is currently collaborating with the

FIA on various consumer awareness initiatives.

The office of the Ombudsman regards the

broker community as an important link in the

supply chain and one which can greatly assist

consumers in their dealings with the insurers

and in making appropriate choices and

decisions.  

The Establishment of a Single

Independent Ombudsman Scheme

for the Financial Services Industry

In 2008 a debate was initiated by the FAIS

Ombud on the advantages of the

establishment of a single independent

Ombudsman Scheme for the Financial Services

Industry in South Africa.  This model has been
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followed in other countries, notably the

United Kingdom.  The primary motivation for

the establishment of a single Ombudsman

Office to serve the Financial Services Industry,

is the allegation that confusion exists in the

minds of consumers regarding the jurisdiction

of the various Ombudsman Schemes, their

activities and where a complaint should be

directed.  One of the suggested advantages of

such a model is the presumption that a

Statutory Ombudsman has more power,

authority and independence than a voluntary

scheme and consequently is better placed to

serve the interest of consumers and to

enforce rights.  One of the major criticisms

levelled by consumers against voluntary

Ombudsman Schemes is that they are

controlled by the industries they serve, lack

authority or independence, effective powers,

or motivation to actively promote the

interests of consumers.

In 2010 this initiative did not receive any

significant further promotion and it remains

to be seen whether the regulator or the

national organs of government propose to

pursue the matter further.  I have previously

pointed out that ease of access to

Ombudsman Schemes should not be confused

with their effectiveness.  However, if

Ombudsman Schemes are to be successful it

is essential that they enjoy recognition and

confidence on the part of the public.  For this

to be achieved the inde-pendence, status and

effectiveness of these offices must be actively

promoted and maintained.

Jurisdiction of the Ombudsman in

Third Party Complaints

In my Annual Report for 2009 I drew attention

to the fact that at present, the Ombudsman

has no jurisdiction to consider complaints

brought by third parties against the conduct

of insurers.  This fact is frequently used by

consumers to attack the office as lacking

credibility or effectiveness and is a strong

indicator that insurers do not either care

about consumers as a whole, or wish to assist

them.  Having regard to SAIA’s stated mission

to create trust and confidence in the industry,

to promote the image and reputation of the

industry, to become involved in initiatives to

improve the well being of consumers and

society as a whole, the Ombudsman believes

that urgent and serious consideration should

be given by the industry to expanding the

jurisdiction of the Ombudsman to consider

such complaints.  In this context it needs to

be remembered that many third parties who

approach the Ombudsman for assistance are

of limited means, come from disadvantaged

backgrounds and are usually ill-equipped to

deal with insurers who frequently, despite the

merits of the case, fob them off with legalistic

and technical approaches, leaving such victims

of accidents or misfortune with no

opportunity for redress other than through

litigation, which they cannot afford.  As I have

pointed out previously, this creates a negative

impression of the industry as a whole and

significantly tarnishes its image whilst at the

same time undermining the good work done

by the industry in relation to consumer

education, or the work done by the office of

the Ombudsman.  The Ombudsman proposes

to engage with its members in 2011 on this

issue and other issues relating to the

jurisdiction of the office.

The Ombudsman Briefcase and

Publications

The office maintained its publication of a

quarterly newsletter containing case studies

and particulars of either interesting or novel

issues which may have arisen during the

course of its activities.  This is distributed via

the internet and e-mail.  In addition, press

releases are issued on a monthly basis dealing

with a variety of topics and issues, which have

been very well received by the media.  The

office also contributed articles and case

studies on a regular basis to Cover Magazine,

which is widely circulated within the insurance

industry.  In 2010 the website was also

upgraded and revised to make it more

consumer friendly.  In the next year further
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attention will be given to the upgrading and

expansion of the website which is increasingly

becoming the major portal of entry to the

office.  

Interaction with Other Ombudsmen

The office is a member of the International

Network of Financial Services Ombudsman

(INFO), which has members throughout the

world.  It is also a member of the Association

of Financial Ombudsman Schemes of South

Africa, and maintains close contacts with

Ombudsmen, both locally and abroad.  The

office monitors the reports of Ombudsman

Schemes worldwide and regularly makes

presentations at the International

Conferences of INFO.  

In September 2010 the annual INFO

Conference was held in Cape Town.  This

created the opportunity for a larger number

of the professional staff to attend the

conference. The Ombudsman, together with

the Ombudsman for Insurance in New

Zealand, made a presentation at the

conference on the topic of Fraud in the

Insurance Industry.

Outlook for 2011

In my Annual Report for 2009 I expressed the

belief that in 2010 the industry was likely to

face a number of challenges and uncertainties

as the world continued to grapple with the

after-effects of the global financial crisis.  I also

referred to the significant impact that the loss

of jobs in the formal sector of the South

African economy was likely to have on the

insurance market and the complaints received

by the office.  Most disturbingly, in 2010, whilst

indications emerged suggesting that the

recession was technically over, South Africa

continued to experience significant jobless

growth, despite moderate growth in the

overall economy.  In the second quarter of

2010 employment contracted by 61 000 jobs

whilst the number of jobs lost between the

second and third quarters of 2010 amounted

to 86 000. Significantly, the number of

discouraged work seekers, or persons

described as “not economically active”, grew

by 95 000.  These persons are not used in the

calculation of the unemployment rate.  The

sector with the biggest job loss was finance.

In all the total number of jobs lost during the

first three quarters of 2010 has been

estimated at 275 000.  The unemployment

rate, including discouraged job seekers,

housewives and students who would like to

work, currently stands at 36.6% indicating that

more than 1/3 of South Africans who want to

work are unable to find employment.  

Whilst the unemployment rate has recently

received considerable media and government

attention with government officials stating that

ways are being considered of reducing

unemployment to 15% over the next 10 years,

it is unlikely that any significant improvement

in the current situation will take place in the

short-term, if at all.  Having regard to the fact

that the average wage earner in South Africa

supports 5 or more persons, the contraction

in disposable income on the part of

consumers is, in my opinion, likely to present

the most significant challenge to insurers for

the foreseeable future.  Competition in the

market, which is already intense, is likely to

increase as consumers seek out cost savings

and through necessity, are obliged to budget

only for essential expenditure.  As household

income comes under increasing pressure

there may also be an increase in the frequency

of fraudulent claims, or the temptation on the

part of policyholders to inflate otherwise

genuine claims.  This creates challenges for

both the industry and the office.

On the positive side, the National Association

of Automobile Manufacturers of South Africa

(NAAMSA) forecast an improvement in total

domestic motor vehicle sales to 451 500 units

from 395 225 in 2009.  This represents an

increase of around 14%, off a low base.

NAAMSA also reported that the availability

and supply of locally produced components

remained relatively satisfactory whilst the
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availability and supply of imported original equipment components remained good.  Average

industry capacity utilisation levels also improved and the industry believed that the cumulative

5.5% decline in interest rate since the end of 2008 should lead to an improvement in the financial

positions of households and contribute towards an underlying improvement in the growth of

vehicle sales.  A favourable exchange rate also has the effect of reducing the price of motor vehicle

components which in turn has an impact on repair costs.

Despite the impact of job losses in the broad economy, the Ombudsman anticipates an increase

in the availability of credit which may stimulate demand for cars and homes.  As the general

economy moves out of recession, it is anticipated that the volume of complaints received by the

office will again increase.

The introduction of the Consumer Protection Act will no doubt also pose challenges for the

industry and the office in 2011.  Whilst the introduction of the Act has been postponed to March

2011, there is still a lot of uncertainty regarding certain provisions of the Act and its practical

implementation.  Consumers are also likely to initially have a misguided understanding of the

provisions of the Act and its application to financial services.  This may fuel demand and

expectations on the part of consumers.  

Appreciation

In 2010 we welcomed a number of new persons to the Board.  The new Board members have

enthusiastically embraced the tasks and challenges which face them and have provided valuable

input, guidance and support for the office.  I am deeply indebted to all the Board members and

in particular Ms. Gail Walters who served as the Chairman for her unfailing support of the office

and the advice, guidance and patience she has displayed.  The influence of the Board had a

significant impact upon the overall level of performance of the office.

A special word of appreciation is also due to the staff of the office who displayed great

commitment and dedication to their tasks and who are responsible for the success of the office.

The office of the Ombudsman is a small organisation with limited resources that endeavours to

make a significant difference to society.  In this context a particular word of appreciation is due

to the members of the professional staff who, as usual, were required to deal with an exceptionally

high workload requiring them to work at night and over weekends, to meet almost impossible

deadlines and to still deal with difficult and demanding complainants.

Lastly a sincere word of appreciation is due to all members of the insurance industry who have

engaged with the office in 2010.  Their enthusiastic, supportive and active participation in the

complaint resolution process was, in the main, outstanding.  The confidence and trust which the

industry has displayed in the office and its activities is greatly appreciated.  Without dedicated input

and constructive engagement on the part of the industry, the effective functioning of the

Ombudsman would be rendered all but impossible.

Brian Martin
Ombudsman for Short-Term Insurance  
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Whiskey and Warranties

The insured conducted a transport business.  The insured was engaged

to convey a quantity of whiskey to Angola.  Two of the insured’s vehicles

left from Cape Town loaded with whiskey to travel to Luanda.  When the

vehicles reached the border between Namibia and Angola they were

directed to a camp under the control of customs and the Angolan Police.

The driver’s were requested to present documentation for customs

inspection and were told that they would have to wait whilst the

documents were sent to Luanda for clearance.  The insured was not

permitted to proceed until the documentation was returned. 

The insured’s vehicles eventually departed in a convoy together with

five other vehicles.  On route to their destination the convoy stopped

in Lubangu.  The vehicles were parked close to one another in the

parking area of a shopping complex, which was patrolled by security

guards and which was situated next to a police depot.  Two of the

insured’s employees slept in the one truck whilst a local interpreter who

had been engaged by the insured, slept in the other vehicle.  The next

morning it was discovered that one of the insured’s vehicles had been
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broken into and that the entire load of whiskey

had been stolen.  The matter was immediately

reported to the police.  Thereafter the empty

vehicle returned to South Africa whilst the

other vehicle continued onward to its

destination.

The insured filed a claim with its insurer for

the loss of the whiskey. The insurer’s

underwriting manager however, immediately

rejected liability for the claim on the grounds

that “the truck was overloaded with an extremely

high risk load and left unattended by the insured’s

driver in an unsecured area.” The insurer relied

upon a warranty contained in the policy which

provided:

“It is warranted that no cover exists under any of

the following circumstances; whilst the carrying

vehicle is stopped unless the vehicle is contained in

a security compound and the driver/crew/security

guard is in attendance at all times”.

The insurer also embarked upon an extensive

investigation of the claim and maintained that

the insured had left the vehicle unattended at

the border post for a period of 13 days whilst

the documentation had been sent to Luanda

for approval.  This was hotly denied by the

insured who maintained that the crew had

remained with the vehicle throughout this time

and that the loss had not arisen whilst the

vehicle was waiting at the border post, but only

when the vehicle had stopped overnight at

Lubangu.  The insurer responded by stating

that “the driver left the truck unattended in

the hands of an Angolan passenger” and that

“the loss (is) as a result of willful misconduct in

breach of an exclusion”.

The insured appealed to the Ombudsman for

assistance after the matter could not be

resolved.  The Ombudsman investigated the

matter in detail and sought clarification as to

whether there were secure truck stops in

Angola where the insured’s drivers could have

stopped.  It appeared that the vehicles had in

fact stopped at the only secure area available

and the vehicles had been parked very close

to one another. The insured produced

evidence in the form of photographs of the

location where the vehicles had stopped as

well as statements from a number of other

trucking companies operating in Angola

supporting its contention that there were no

other locations where its drivers could have

stopped for the night.  The insurer was aware

of this and was aware of the risks associated

with transporting goods in Angola, but had

accepted this risk.

The Ombudsman subsequently concluded that

the insurer had not discharged the onus of

establishing that there had been a breach on

the part of the insured of the terms of the

warranty contained in the policy.  The policy

did not define what was meant by “a security

compound”.  The insured’s version of events

was not contradicted by any reliable evidence

and the insurer had not produced any evidence

to establish that the insured would have been

legally entitled to park the vehicles elsewhere,

or that there was any other viable option open

to the drivers of the vehicles.  The insured

produced evidence which showed that at the

relevant time when the vehicles reached the

border with Angola, there were between 300

and 400 vehicles waiting at the border bond

yard for clearance.  Any delay in being granted

permission to enter Angola could not be laid at

the door of the insured and the insurer had

not established that the loss of the load had in

any event occurred at this time.  A restrictive

interpretation should be given to the warranty

relied upon and the requirement contained in

the warranty that the driver or crew “is in

attendance at all times” did not mean that the

driver or crew had to be inside the vehicle at

all times.  Indeed, this would be impossible to

comply with.

The Ombudsman recommended to the

insurer that the insured’s claim be accepted.

The insurer however refused to entertain the

claim or to accept the view of the
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Ombudsman.  The insured offered, in order to

resolve the matter, to accept 70% of the value

of the claim but this proposal was rejected out

of hand by the insurer.  When no further

progress towards a resolution of the matter

could be made, the Ombudsman made a formal

ruling against the insurer directing the insurer

to settle the insured’s claim in full and in

addition to pay interest to the insured at the

rate of 15.5% per annum in terms of the

Prescribed Rate of Interest Act, to be

calculated from the date on which the insured’s

claim was received by the office of the

Ombudsman, to date of payment.

Power Surge

The insured submitted a claim for damage to

household items and equipment.

On the day of the incident the insured

returned home and noticed that a tree had

fallen against the power wire. The insured then

entered his house and heard a loud bang. He

went to the living room where smoke was

noticed coming from the television set.  

The light switches also began making loud

banging noises and began smoking.

The insurer rejected the claim on the basis that

a power surge had occurred and that a power

surge was not an insured peril.

The insured advised that the wind blew a tree

over, breaking it against the power line and

thereby causing the many power point

explosions.

While the Ombudsman acknowledged that a

power surge was not an insured peril, the

version of events given by the insured was that

it was the falling of the tree against the power

line that caused the chain of events, which

damaged the insured’s property.

In the circumstances, the proximate cause of

the damage was the falling of the tree against

the power line.

The Ombudsman looked at the policy wording

and the perils of the insurer and found that

“falling trees” was an insured peril.

In the circumstances, the Ombudsman asked

the insurer to pay the claim which it agreed to

do.

No Claim Bonus

The insured submitted a claim for a motor

vehicle accident that occurred on the 31st of

December 2007. Upon assessment of the

damages by the insurer the vehicle was

declared a write off. The insurer later rejected

the insured's claim on the basis that at the

inception of the policy the insured had

furnished them with an incorrect insurance

history.

The question asked was: 
“Operator:   For how long or for how many years in

total did you have uninterrupted
comprehensive vehicle insurance for,
Sir?

Client: mh

Operator: In total?

Client: You see for the last 7 years, I never

claimed.

Operator: You had comprehensive vehicle

insurance for the last 7 years?

Client: Yeah , I never claimed.”

In its response to the Ombudsman, the insurer

advised that they had reconsidered their

decision and based on the fact that the insured

had not intended to misrepresent his insurance

history, they would settle the insured's claim

proportionately

The Ombudsman pointed out to the insurer

that it is clear from the above transcript that

the insured did not understand the question.

Based on the insured's answer it is clear that

the insured understood “uninterrupted” to
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mean the period of insurance in which he did

not have a claim. The onus had been on the

insurer's consultant to clarify the question and

make sure that the answer being given

pertained to the question being asked.

The Ombudsman recommended that the

insurer settle the claim in full. After having

reviewed the claim as well as the transcript, the

insurer agreed with the Ombudsman and

settled the insured's claim in full.

Failure to exercise due
care and precaution

The insured submitted a claim against his

insurer for a boat, which had been damaged in

a fire.  The fire took place whilst the boat was

being serviced and maintained by his father.

Whilst attempting to start the engine, the

engine burst into flames.  According to the

insurer the insured’s father had drained the fuel

from the tank and left the fuel next to the

vessel.  He then attempted to start the ignition

manually creating a spark whilst the assistant

turned on the ignition.  A spark ignited the fuel

and the fire spread.

The insurer rejected the claim on the basis that

the insured had failed to exercise due care and

take the necessary precautions to prevent or

minimize a loss.  The insurer argued that the

insured’s father was an experienced repairman

and should have anticipated that sparks would

emanate. At the very least, the fuel tank should

have been removed before trying to ignite the

spark.  Therefore the absence of precautionary

measures amounted to gross negligence.

The policy wording provided that:

“The insured must display the necessary caution

and take all responsible precautions to prevent or

minimize any possible loss, damage, death, injuries

or liabilities.”

The insured’s attorney advised that the policy

holders were the insured and his mother; his

father was not an insured on the policy.

Therefore, the insured’s father had no duty of

care towards the insurer as he was not an

insured on the policy.  Also, the insured and his

mother were not on the premises at the time

that the loss took place.

In order for the insurer to succeed with its

rejection, the insurer would have to show that

the insured’s father owed the insurer a duty of

care. Once this hurdle had been overcome,

then the insurer still had to discharge it’s onus

as set out in the matter of Santam v CC Design

CC, which required that recklessness be

proved.

The insurer conceded that the insured’s father

was not an insured on the policy and therefore

the rejection reason could not be relied on.

The claim was then paid.
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2005

2006

2007

2008
2009

2010

225
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Number of complaints

Average days

Average days to resolve complaints

Types of complaints

Total files closed
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Householder
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Statement of responsibility

In accordance with the Companies Act requirements, the directors are responsible for the

preparation, integrity and fair presentation of the financial statements of the Ombudsman for the

Short-Term Insurance Industry (the company).  The financial statements presented on pages 27 to

40 have been prepared in accordance with the International Financial Reporting Standards, and

include amounts based on judgments and estimates made by management.  The directors also

prepared the other information included in the report of the directors and are responsible for

both its accuracy and its consistency with the financial statements.

The directors are ultimately responsible for the internal controls. Management enables the directors

to meet these responsibilities.  The standards and systems of internal control are designed and

implemented by management to provide reasonable assurance as to the integrity and reliability of

the financial statements and to adequately safeguard, verify and maintain the company’s assets.

Nothing has come to the attention of the directors to indicate that any breakdown in the

functioning of these controls result in material loss to the company.

The directors have made an assessment of the company’s ability to continue as a going concern and

have no reason to believe the business will not be a going concern in the foreseeable future.

The independent firm, PricewaterhouseCoopers Inc., audited the financial statement and were given

unrestricted access to all financial records and related data.  The directors believe that all

representations made to the independent auditors during their audit are valid and appropriate.  

PricewaterhouseCoopers Inc.’s audit report is presented on page 25.

Approval of the annual financial statements

The annual financial statements were approved by the board of directors on 31 March 2011 and

are signed on its behalf by:

Chairman Director

31 March 2011

24
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Independent auditor’s report to the members of the 
Ombudsman for the Short-Term Insurance Industry

We have audited the annual financial statements of The Ombudsman for the Short-Term Insurance Industry, which

comprise the statement of financial position at 31 December 2010, and the statement of comprehensive income,

statement of changes in equity and statement of cash flows for the year then ended, and a summary of significant

accounting policies and other explanatory notes, and the directors’ report as set out on pages 26 to 40.

Directors’ responsibility for the financial statements 

The company’s directors are responsible for the preparation and fair presentation of these financial statements in

accordance with International Financial Reporting Standards and in the manner required by the Companies Act of South

Africa. This responsibility includes: designing, implementing and maintaining internal control relevant to the preparation

and fair presentation of financial statements that are free from material misstatement, whether due to fraud or error;

selecting and applying appropriate accounting policies; and making accounting estimates that are reasonable in the

circumstances.

Auditor’s responsibility 

Our responsibility is to express an opinion on these financial statements based on our audit. We conducted our audit in

accordance with International Standards on Auditing. Those standards require that we comply with ethical requirements

and plan and perform the audit to obtain reasonable assurance whether the financial statements are free from material

misstatement. 

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the financial

statements. The procedures selected depend on the auditor’s judgement, including the assessment of the risks of material

misstatement of the financial statements, whether due to fraud or error. In making those risk assessments, the auditor considers

internal control relevant to the entity’s preparation and fair presentation of the financial statements in order to design audit

procedures that are appropriate in the circumstances, but not for the purpose of expressing an opinion on the effectiveness

of the entity’s internal control. An audit also includes evaluating the appropriateness of accounting policies used and the

reasonableness of accounting estimates made by management, as well as evaluating the overall presentation of the financial

statements. 

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our audit opinion. 

Opinion 

In our opinion, the financial statements present fairly, in all material respects, the financial position of The Ombudsman

for the Short-Term Insurance Industry at 31 December 2010, and its financial performance and its cash flows for the year

then ended in accordance with International Financial Reporting Standards, and in the manner required by the Companies

Act of South Africa.

Supplementary financial information

The additional information supplied on page 41 has not been audited and consequently we do not express an opinion

on this information.

PricewaterhouseCoopers Inc.

Director: M.N. Govender

Registered Auditor (SA), Johannesburg

08 April 2011
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Directors’ report
For the year ended 31 December 2010

The directors have pleasure in presenting their report for the year ended 31 December 2010.

Incorporation

The company was incorporated on 1 January 2001 under Section 21 of the Companies Act as an

association not for gain.

Business activities

The company provides the services of a mediator between complainants and short-term insurance

companies.

Post financial year-end events

No matters which are material to the financial affairs of the company have occurred between the

date of the statement of financial position and the date of approval of the financial statements.

Directors

The directors of the company during the year were: 

PG Walters (Chairman)

W Knowler (Vice-Chairman)  - appointed 28 May 2010

J Dixon

SE Moolman

SH Schoeman

B Scott

G Dhombo - appointed 28 May 2010

L Bennie - appointed 28 May 2010

T Bolani - appointed 28 May 2010

Secretary

MK Matabane

Business address: Postal address:

2nd Floor, PO Box 32334

JCC House Braamfontein

27 Owl Street 2017

Milpark

Auditors

PricewaterhouseCoopers Inc. will continue in office in accordance with section 270(2) of the

Companies Act.

26

FINAL_Anita:Layout 1  5/12/11  1:48 PM  Page 26



Statement of Comprehensive Income
For the year ended 31 December 2010

Note 2010 2009

R R

Revenue 21 087 900 18 746 650

Net surplus 1 979 121 870 704

Before taking into account items set out below:

Income

Interest income 711 328 505 565

Actuarial profit on post- retirement medical aid benefits 5 - 117 609

Expenditure

Auditors remuneration (134 452) (85 000)

Directors fees (253 321) (258 852)

Depreciation of property, plant and equipment 2 (319 510) (236 396)

Amortisation of intangible assets 3 (125 976) (107 405)

Post-retirement medical aid benefits- interest cost 5 (32 152) (48 972)

Net surplus for the year 1 825 038 757 253

27
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Statement of Financial Position
For year ended 31 December 2010

Note 2010 2009

R R

Assets

Non-current assets

Property, plant and equipment 2 1 110 239 655 537

Intangible assets 3 191 443 306 649

Current assets 8 399 634 7 150 102

Accounts receivable 710 20 131

Other receivables 266 841 166 399

Bank and cash balances 4 8 132 083 6 963 572

Total assets 9 701 316 8 112 288

Equity

Reserves

Retained income 7 168 289 5 343 251

Total equity 7 168 289 5 343 251

Liabilities

Non-current liabilities

Post-retirement medical aid benefits 5 428 494 424 518

Current liabilities 2 104 533 2 344 519

Accounts payable 353 431 593 842

Provisions 6 415 802 434 377

Deferred income 7 1 335 300 1 316 300

Total liabilities 2 533 027 2 769 037

Total equity and liabilities 9 701 316 8 112 288
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Statement of Changes in Equity
For the year ended 31 December 2010

R

Retained income

Balance at 1 January 2009 4 585 998

Net surplus for the year 757 253

Balance at 31 December 2009 5 343 251

Net surplus for the year 1 825 038

Balance at 31 December 2010 7 168 289

Statement of Cashflows
For the year ended 31 December 2010

Note 2010 2009

R R

Cash generated by operations 8 1 242 164 3 455 969

Interest income 711 328 505 565

Net cash inflow from operating activities 1 953 492 3 961 534

Cash flows from investing activities

Acquisition of property, plant and equipment 2 (774 212) (336 887)

Acquisition of intangible assets 3 (10 770) (106 500)

Net cash outflow from investing activities (784 982) (443 387)

Net increase in cash and cash equivalents 1 168 511 3 518 148

Cash and cash equivalents at beginning of year 6 963 572 3 445 424

Cash and cash equivalents at end of year 8 132 083 6 963 572
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Notes to the Annual Financial Statements 
For the year ended 31 December 2010

1. Accounting policies and definitions

1.1 Presentation of the annual financial statements

The financial statements have been prepared in accordance with International Financial Reporting

Standards (IFRS) and its interpretations issued by the International Accounting Standards Board

(IASB) and in the manner required by the Companies Act in South Africa.

1.2 Basis of preparation

The financial statements are presented in South African Rand. They are prepared on the historical

cost basis except for financial instruments which are stated at fair value or amortised cost.

The preparation of financial statements in conformity with IFRS requires management to make

judgements, estimates and assumptions that affect the application of policies and reported amounts

of assets and liabilities, income and expenses. The estimates and associated assumptions are based

on historical experience and various other factors that are believed to be reasonable under the

circumstances, the results of which form the basis of making the judgements about carrying values

of assets and liabilities that are not readily apparent from other sources. Actual results may differ

from these estimates.

The estimates and underlying assumptions are reviewed on an ongoing basis. The effect of a change

in accounting estimate is recognised prospectively in the period in which the accounting estimate

is revised, if the change affects that period only; or the period of the change and future periods if

the change affects both. 

The accounting policies set out below have been applied consistently to all years presented in these

financial statements.

1.3 Revenue

Revenue represents fees charged for complaints received against insurers.

1.4 Interest income

Interest is recognised in the statement of comprehensive income on a time proportionate basis,

taking account of the principal outstanding and the effective interest rate over the period to

maturity, when it is probable that such income will accrue to the company.

1.5 Leases

Leases of property and equipment where the company assumes substantially all the benefits and

risks of ownership are classified as finance leases.  Fixed assets leased in terms of finance lease

agreements are capitalised at the estimated present value of the underlying lease payments and are

depreciated in accordance with the policies applicable to equivalent items of property, plant and

equipment. Corresponding rental obligations, net of finance charges, are included in other long-

term payables. Lease finance charges are amortised over the duration of the leases by the effective

interest rate method which takes into account the effective interest charge on the lease.
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Leases where the lessor retains the risks and rewards of ownership of the underlying asset are

classified as operating leases. Payments made under operating leases are recognised in the income

statement on a straight line basis over the period of the lease.

1.6 Financial instruments

Financial instruments are recognised when the company becomes a party to the contractual

provisions of the instrument. On initial recognition, financial instruments are recognised on trade

date at cost including transaction costs. Subsequent to initial recognition these instruments are

measured as set out below.

A financial liability is derecognised when it is legally extinguished.

Accounts and other receivables

Accounts and other receivables originated by the company are stated at cost less accumulated

impairment losses.

Cash and cash equivalents

Cash and cash equivalents comprise cash balances and call deposits. Cash and cash equivalents are

measured at fair value.

Financial liabilities

Financial liabilities are recognised at amortised cost, comprising original debt less principal payments

and amortisations.

A financial asset is derecognised when the company loses control over the contractual rights that

comprise an asset and consequently transfers substantively all the risk and benefits associated with

the asset on trade date. This occurs when the rights are realised, expire or are surrendered. 

1.7 Impairment

The carrying amounts of the company’s assets are reviewed at the statement of financial position

date to determine whether there is any indication of impairment. If there is any indication that an

asset may be impaired, its recoverable amount is estimated and any impairment loss is recognised

in the statement of comprehensive income for the difference between the recoverable amount and

carrying amount.

1.8 Property, plant and equipment

Property, plant and equipment are measured at cost less accumulated depreciation and impairment

losses.

Depreciation of property, plant and equipment is charged to the statement of comprehensive

income on a straight line basis over the estimated useful lives of each part of the assets. The

estimated useful lives are as follows:

Furniture and fittings 5 years

Computer equipment 4 years

Depreciation methods, useful lives and residual values are reassessed annually.
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1.9 Intangible assets

Intangible assets are stated at cost less accumulated amortisation and impairment losses.

Amortisation is charged to the statement of comprehensive income on a straight-line basis over

the estimated useful lives of intangible assets. The estimated useful lives are as follows:

Software 4 years

1.10 Post-retirement medical aid benefits

The expected cost of post-retirement medical aid benefits are charged to the statement of

comprehensive income in order to spread the cost over the service lives of employees entitled to

those benefits. Costs are assessed in accordance with the advice of qualified actuaries.

The company’s net obligation is the amount of the future benefit that employees have earned in

return for their service in the current and prior periods. The obligation is calculated using the

projected unit credit method and is discounted to its present value and the fair value of any related

assets are deducted. An actuarial valuation is performed at intervals of no more than three years.

Actuarial gains and losses arising from changes in actuarial valuations are charged or credited to the

statement of comprehensive income in the period in which they arise.

1.11 Defined contributions plans

Obligations for contributions to defined contribution pension plans are recognised as an expense

in the statement of comprehensive income as incurred.
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

2010 2009

R R

2.  Property, plant and equipment

Cost

– furniture and fittings 751 799 720 011

– computer equipment 2 047 013 1 304 587

2 798 812 2 024 598

Accumulated depreciation

– furniture and fittings 553 638 469 959

– computer equipment 1 134 934 899 102

1 688 572 1 369 061

Net book value

– furniture and equipment 198 160 250 052

– computer equipment 912 079 405 485

1 110 239 655 537

Furniture Computer Total 
and fittings equipment

R R R

Net book value

Balance at 1 January 2010 250 052 405 485 655 537

Additions 31 787 742 425 774 212

Depreciation (83 679) (235 831) (319 510)

Balance at 31 December 2010 198 160 912 079 1 110 239
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

2010 2009

R R

3.  Intangible assets

Cost 859 194 848 424

Accumulated amortisation (667 751) (541 775)

Net book value 191 443 306 649

Net book value

Balance at 1 January 2010 306 649 307 554

Additions 10 770 106 500

Amortisation (125 976) (107 405)

Balance at 31 December 2010 191 443 306 649

4.  Bank and cash balances

Bank and cash balances earned interest at rates varying from 

7.56% to 2.0% on the current account and 8.4% to 5.65% on 

the call account during the year.

Included in bank and cash balances is an amount of R426 137 

(2009 – R424 518) held in a call account to support the 

post-retirement medical aid liability.

Bank and cash balances comprise of short-term bank deposits.

5.  Post-retirement medical aid benefits

The company provides post-retirement medical aid benefits 

for permanent employees that qualify.

Amounts recognised in the balance sheet

Present value of funded obligations (428 494) (424 518)

Fair value of assets 426 137 424 518

(2 357) -

The company assumed the post-retirement medical 

aid benefits liability from The South African Insurance 

Association as at 1 January 2001.
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

2010 2009

Net movement in the net liability recognised in the R R

statement of financial position

Net liability at beginning of year 424 518 519 755

Interest cost 32 152 48 972

Actuarial gain - (117 609)

Payments made (28 176) (26 600)

Net liability at end of year 428 494 424 518

The post-retirement medical aid benefits are actuarially valued at the discretion of management, at

intervals of no more than three years on the projected unit credit method. The post-retirement

medical aid liability was last valued as at December 2009 using the following principal assumptions:

Discount rate 9,25%

Medical aid inflation 7,64%

Sensitivity to medical aid inflation 2009

1% increase in medical aid inflation

Increase in defined benefit obligation R45 389

Percentage 10.7%

Increase in interest cost -

Percentage -

1% decrease in medical aid inflation

Decrease in defined benefit obligation (R38 684)

Percentage (9.1%)

Decrease in interest cost -

Percentage -

As a result of the last actuarial valuation being performed as at December 2009, a sensitivity analysis

was not performed for the year ended 31 December 2010.
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

6.  Provisions

2010 2009

Leave Audit Total Leave Audit Total
pay fees pay fees

R R R R R R

Balance at beginning of year 314 680 119 696 434 376 342 369 117 000 459 369

Utilised during the year (198 467) (146 148) (344 615) (233 789) (82 304) (316 092)

Raised during the year 201 588 124 452 326 040 206 100 85 000 291 100

Balance at end of year 317 802 98 000 415 802 314 680 119 696 434 377

2010 2009

R R

7.  Deferred income

Deferred income 1 335 300 1 316 300

Income received in advance (January to December 2010) 22 423 200 20 062 950

Less Actual complaints received (January to December 2010) (21 087 900) (18 746 650)

8. Notes to the statement of cash flows

2010 2009

R R

Cash generated by operations

Net surplus for the year 1 825 038 757 253

Adjustment for:

– interest income (711 328) (505 565)

– depreciation of fixed assets 319 510 236 396

– amortisation of intangible assets 125 976 107 405

Cash generated before working capital changes 1 559 196 595 489

Working capital changes:

– (Increase)/decrease in accounts and other receivables (81 021) 1 421 347

–  Increase/(decrease) in post-retirement medical aid 
benefits obligation 3 975 (95 238)

– (Decrease)/increase in accounts payable (239 986) 1 534 371

(317 032) 2 860 480

1 242 164 3 455 969
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

9.  Taxation
The Ombudsman for the Short-Term Insurance Industry is incorporated under Section 21 of the
Companies Act as an association not-for-gain. In terms of Section 30 of the Income Tax Act the
company is exempt from taxation.

10.  Financial risk management

Analysis of income and expenses from financial instruments

2010 2009

R R

Finance income earned on cash and cash equivalents 711 328 505 565
711 328 505 565

The more important financial risks to which the company is exposed are described below.

Credit risk

Credit risk arises from the inability or unwillingness of counterparty to a financial instrument
to discharge its contractual obligations. The company is exposed to credit risk to the extent
of the following financial instruments:

– Accounts receivable; and
– Bank and cash.

Credit exposure at 31 December 2010

Financial instrument AA- No rating Carrying value in 
statement of 

financial position
% % R

Accounts receivable - 100 710
Other receivables - 100 266 841
Bank and cash 100 - 8 132 083

Credit exposure at 31 December 2009

Financial instrument AA- No rating Carrying value in 
statement of 

financial position
% % R

Accounts receivable - 100 20 131
Other receivables - 100 166 399
Bank and cash 100 - 6 963 572
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

10.  Financial risk management (continued)

The tables below illustrate how the company has mitigated its credit risk attaching to financial

assets.

Credit risk exposure mitigated at 31 December 2010

Financial instrument Carrying value in Mitigation of Net credit 
statement of credit risk risk exposure

financial position exposure

R R R

Accounts receivable 710 – 710

Other receivables 266 841 – 266 841

Bank and cash 8 132 083 – 8 132 083

Credit risk exposure mitigated at 31 December 2009

Financial instrument Carrying value in Mitigation of Net credit 
statement of credit risk risk exposure

financial position exposure

R R R

Accounts receivable 20 131 – 20 131

Other receivables 166 399 – 166 399

Bank and cash 6 963 572 – 6 963 572

Liquidity risk

Liquidity risk indicates a company’s ability to meet its financial obligations. The company has

various cash management procedures and processes in place. The company only invests with

first tier banks and funds are available within 24 hours.

No maturity profile has been provided for liabilities as all accounts payable at year end will be

settled within 3 months.
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

10.  Financial risk management (continued)

Market risk
The company's exposure to market risk is limited to interest rate risk. There is no exposure
to currency risk as all transactions are Rand denominated and there is no exposure to other
market risks. The company monitors the South African economy and the decisions taken by
the South African monetary committee on treasury matters.

Interest rate risk
The company holds funds with financial institutions. There is a risk that the value of the financial
instrument will fluctuate as a result of the changes in the market interest rates. The company
monitors the credit rating of these financial institutions to ensure that no variation from
predetermined expectations exists.

A two percent change in interest rates would have increased/(decreased) equity and surplus
or loss by the amounts shown below. This analysis assumes that all other variables remain
constant. This analysis is performed on the same basis for 2009.

Sensitivity analysis at 31 December 2010 Surplus for Equity
the year

R R

Reported at 31 December 2010 1 825 038 7 168 289

Fluctuations taking into consideration the following variables:

Increase in interest rate by 2 percentage points 1 987 680 7 330 931
Decrease in interest rate by 2 percentage points 1 662 396 7 005 647

Sensitivity analysis at 31 December 2009

Reported at 31 December 2009 757 253 5 343 251

Fluctuations taking into consideration the following variables:

Increase in interest rate by 2 percentage points 896 523 5 482 521
Decrease in interest rate by 2 percentage points 617 983 5 203 981

Methods and assumptions used in preparing the sensitivity analysis
•   the interest bearing balance was multiplied by the interest rate after taking into account the

increase or decrease specified above;
•   the new interest amount was then subtracted from the existing interest figure disclosed in

the annual financial statements and applied to the surplus or loss for the year;
•   This resulted in the revised impact on surplus or loss amounts disclosed above and the

overall sensitivity to interest rate fluctuations.
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Notes to the Annual Financial Statements (continued)
For the year ended 31 December 2010

11.  Commitments

Lease commitment

Operating lease commitment consists of leases of the office building and office equipment.

The current building rental contracts escalate at 8% on the lease anniversary and expire on 31

May 2011.  The new rental contract has been signed, which will escalate at 9% on the leave

anniversary and  expire on 31 May 2014. The equipment leases have a duration of 3 years with

an option of renewal.                    

The future aggregate minimum lease payments under operating lease are as follows:

Operating Lease commitment Payable Payable

within within two

one year to five years

R R

Copiers, scanners and fax machine 463 003 466 918

Building 849 024 2 880 610

Total 1 312 027 3 347 528

Finance Lease commitment

Finance Lease 59 766 124 479

Summary of borrowing arrangements

i)  Finance lease agreements relate to telephone system with lease terms of 3 years at prime

interest rate. The obligations under the agreement is secured by the lessors’ title to the

leased assets.

ii) The carrying amounts of current borrowing approximate their fair value.

The effective rates at the balance sheet date were as follows:

Instalment sale agreements 9.5%

General review of operations

The results of the operations are fully set out in the attached financial statements. 
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Detailed Income Statement
For the year ended 31 December 2010

Note 2010 2009

R R

Income

Fees charged 21 087 900 18 746 650

Interest income 711 328 505 565

Other income 16 300 -

Actuarial  profit on post-retirement medical aid benefits 5 - 117 609

21 815 528 19 369 824

Expenditure

Amortisation of intangible assets 3 125 976 107 405

Auditors remuneration 134 452 85 000

Bank charges 25 402 22 512

Car and travelling expenses 89 661 187 923

Computer expenses 432 401 482 494

Consultants fees 76 823 47 750

Depreciation of property, plant and equipment 2 319 510 236 396

Directors fees 253 322 258 852

Entertainment 26 843 19 764

Finance lease interest 3 505 -

General expenses 22 252 29 713

Insurances 90 318 78 906

Legal fees 15 580 17 560

Post-retirement medical aid benefits interest cost 5 32 152 48 972

Postages and telephones 454 707 502 357

Property expenses 1 104 957 1 047 186

Public relations 538 799 312 089

Repairs and maintenance 47 448 67 295

Salaries and related expenditure 15 539 718 14 418 177

Staff welfare 164 121 144 223

Stationery 492 543 497 997

19 990 490 18 612 571

Net surplus for the year 1 825 038 757 253

The detailed income statement presented above does not form part of the annual financial

statements and is unaudited.
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“Much appreciation and many congratulations to the office of the Ombudsman for timeous,

efficient, helpful and courteous service.”

Kalgran

“Thank you! Thank you! Thank you from a very grateful single Mom who has her faith restored”

Debra Eley

“A friend insisted I should refer my rejected claim to the Ombudsman.  I found them to be very

professional, the process easy to follow and my claim was settled in no time.”

Liza Havenga

“I wish to extend my gratitude to the Ombudsman for their outstanding service and assistance

in this grievance.”

Tam Futter

“I will make it my business to tell anyone who will listen about the fantastic service and

professional manner in which my claim was handled.  Thank you.”

Warren Fraser

“Once again, I cannot put in words the gratitude I owe you and your staff for this, as I would

have never been able to get any settlement on my own. Thanks again, much appreciated.”

Seelan Naidoo

“Allow me to thank you people for your speedy and excellent service rendered to us, the

public.”

John Kotze

“Thank you so much for your assistance and yes it was very impressive in a timely manner.

We are very satisfied and this creates trust knowing that we can trust in the ombudsman,

thank you again.”

Christo Gordon

“I really appreciate all your assistance and I hope more people remember to say thank you

when you do help.”

Melissa James

“Once  again  I  place  on  record my  sincere  thanks  to  you  for  your  dedication  and

commitment to  justice  and  fair  play.”

M Sayed

“I would like to thank you for the wonderful job you did investigating my claim.  I've been really

impressed with the efficiency of everyone at your offices and with the speedy resolution of my

claim.”

Linda Piegl
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Edite Teixeira-McKinon
- General Manager

Miriam Matabane
- Operations Manager

Azeht du Plessis
- Bookkeeper/Office Manager

Anastatia Ngidi-Mkhwanazi
- Call Centre Manager 
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Standing: Peter Nkhuna and Thasnim Dawood
Seated: Mandy Ferreira and Valerie Mngadi
- Assistant Ombudsmen

Darpana Harkison and Wynand van Vuuren
- Senior Assistant Ombudsmen

Adriaan Lombard, Dharmita Jogee and Nosipho Mfeka
- Assistant Ombudsmen
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1. Preamble
1.1   The Ombudsman is appointed to serve the interest of the insuring

public and all short-term Insurers registered under the Short-term
Insurance Act and including Lloyds.  The Ombudsman provides, free
of charge, an accessible, informal and speedy dispute resolution
process to Policy Holders who have disputes with their Insurers
where those disputes fall within the Ombudsman’s jurisdiction.

1.2   The Ombudsman acts independently and objectively in resolving
disputes and is not under instructions from anybody when exercising
his or her authority.  The Ombudsman resolves disputes using the
criteria of law, equity and fairness.  These Terms of Reference define
the powers and duties of the Ombudsman.

1.3   The services rendered by the Ombudsman are not the same as those
rendered by a professional legal advisor and are confined purely to
resolution in terms of clause 3.1 below or mediation or conciliation
in an attempt to settle complaints.

2. Definitions
In these terms of reference the following expressions have the following
meanings:
2.1  “the Board” means the Board of Directors of the Ombudsman for

Short-term Insurance (Association Incorporated under Section 21);
2.2   “the Complainant” means any Policy Holder who makes a complaint

to the Ombudsman in respect of any insurance services provided by
their Insurer;
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2.3   “Ruling” means, with respect to a complaint,
a written directive issued by the
Ombudsman which is binding on the Insurer
and which is based either in law or equity;

2.4   “the Ombudsman” means the Ombudsman
for Short-term Insurance appointed from
time to time by the Board of the
Ombudsman for Short-term Insurance
(Association Incorporated under Section 21);

2.5   “Ombudsman’s office” means the office of
the Ombudsman established to perform the
functions set out in these terms of reference;

2.6   “Policy” means a short term insurance Policy
issued by an Insurer to a Policy Holder;

2.7   “Policy Holder” means the person entitled
to be provided with the Policy benefits
under a Policy;

2.8   “Insurer” means a short-term Insurer
registered as such in terms of the Short-
term Insurance Act of 1998;

3.  The Ombudsman’s Powers and
Duties

3.1  The Ombudsman shall:
3.1.1  act within these terms of reference;
3.1.2   receive complaints relating to the

provision within the Republic of
South Africa of insurance services by
an Insurer to a Policy Holder;

3.1.3   resolve such complaints, relating to
the provision of insurance services, by
agreement or by the making of a
ruling or by such other means as may
seem expedient, subject to these
terms of reference.

3.2   The Ombudsman should advise the public
on the procedure for making a complaint
to the Ombudsman’s office and should
take such steps as are reasonably possible
conducive to client and industry education
and training.  The Ombudsman shall in his
annual report referred to in clause 3.9 below
provide details of steps taken in this regard.

3.3   On receipt of a complaint in the
prescribed format, the Ombudsman will
notify the Insurer of the complaint by
providing the details of the complaint to
the Insurer, and the Insurer shall then 
be obliged to give all relevant information 
and assistance required (including
documentation requested by the

Ombudsman) to enable the Ombudsman
to assess fully the merits of the complaint.

3.4   During any period in which the
Ombudsman is unable to exercise his
duties owing to absence, incapacity or
death or in a situation where a conflict of
interest may arise, the Board may appoint
a deputy or acting Ombudsman to act in
place of the Ombudsman.

3.5  The Ombudsman shall have the overall
responsibility for the conduct of the day to
day administration and business of the
Ombudsman’s office.  The Ombudsman may
appoint an Administrator to be responsible
to him for day to day matters of
administration of the Ombudsman’s office.

3.6 The Ombudsman shall have the power on
behalf of the Ombudsman’s office to appoint
and dismiss employees, consultants, legal
experts, independent contractors and agents
and to determine their salaries, fees, terms of
employment or engagement.

3.7   The Ombudsman shall have the power to
incur expenditure on behalf of the
Ombudsman’s office in accordance with
the current financial budget approved by
the Board.

3.8   he Ombudsman shall give the Board any
information and assistance which it
reasonably requires, including the making
of recommendations to the Board on any
issues which the Ombudsman believes
requires the Board’s attention.

3.9   The Ombudsman shall publish an annual
report on the activities of the office, which
shall be published by 30 May of each year.
Such report will be available to the public.

4.  The Jurisdiction of the
Ombudsman

4.1   The Ombudsman shall only consider a
complaint made to him if he is satisfied that:

4.1.1   the complaint is not the subject of
existing litigation; 

4.1.2    the complaint is not the subject of an
instruction to an attorney in
contemplation of litigation against the
relevant Insurer except where the
attorney has simply assisted the Policy
Holder in bringing the application to
the Ombudsman;
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4.1.3   the complaint does not involve a
monetary claim in excess of 
R1 million, but the Insurer concerned
may agree in writing to this limitation
being exceeded.  This R1 million limit
shall be subject to review on an annual
basis;

4.1.4    the complaint is made by a Policy
Holder or a duly authorised
representative of the Policy Holder to
whom or for whom the insurance
services in question were provided;

4.1.5   the complaint relates to any dispute in
regard to a Policy and/or any Claim or
Claims thereunder or any dispute in
regard to insurance premiums, or any
dispute on the legal construction of
the Policy wording relating to a
particular complaint complying with
the requirements of this clause 4.1;

4.1.6   the Complainant has tried
unsuccessfully to resolve the dispute
through approaches to the Insurer’s
management or its internal complaints
handling section;

4.1.7   the complaint is being pursued
reasonably by the Complainant and
not in a frivolous, vexatious, offensive,
threatening or abusive manner, as the
Ombudsman may decide in his or her
sole discretion;

4.1.8   the complaint has not become
prescribed in terms of the
Prescription Act, 1969 or any
enforceable time bar provisions
contained in the Policy.

4.2   Should a complaint be lodged with the
Ombudsman’s office and thereafter the
Complainant refers such dispute to an
attorney for the further conduct of the
dispute and/or direct correspondence with
the Insurer, or for litigation, then the
Ombudsman will immediately withdraw
from the matter.

4.3   With the written consent of an Insurer
and at his discretion the Ombudsman may
investigate a complaint which exceeds his
jurisdiction.

4.4   A Complainant may at any time terminate
the Ombudsman’s adjudication of the
complaint and resort to litigation.

5.  Limits on the Jurisdiction of the
Ombudsman 

Subject to these terms of reference, the
Ombudsman shall have the power to consider
a complaint made to him except:
5.1   Where the Ombudsman determines that

it is more appropriate that the complaint
be dealt with by a court of law or through
any other dispute resolution process;

5.2   Where the matter is already under the
consideration by the person appointed to
adjudicate disputes in terms of the
Financial Advisory and Intermediary
Services Act.

6. Time Barring Provisions 
6.1    Any enforceable time bar clauses in terms

of a Policy shall not run against a
Complainant and shall be interrupted
during the period that the complaint is
under consideration before the
Ombudsman.  In particular, the Insurer
waives and abandons all or any rights to
rely in subsequent litigation on any time
barring provisions in the Policy applying to
the commencement of litigation after
rejection of a claim, or after the happening
forming the subject of the claim or after
notification of the claim.  In the event of
the complaint being finalised in the office
of the Ombudsman the Complainant shall
have 30 (thirty) days or the remaining
period of the time bar provision of the
relevant policy, whichever is the longer,
within which to institute proceedings
against the relevant Insurer, provided
however, that the Claim had not already
become time barred in terms of the Policy
when the complaint was received by the
Ombudsman.

6.2   For the purposes of clause 6.1, the time
during which a matter is before the
Ombudsman shall (provided that the
complaint is accepted for adjudication)
commence on the day that it is lodged with
the Ombudsman’s office to the time that
the Ombudsman dismisses the complaint
or makes a Ruling.  

6.3   Save as may be otherwise provided in any
other legislation relating to or governing
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the Ombudsman, the lodging of any
complaint with the Ombudsman shall in no
way affect the running of prescription in
terms of the Prescription Act, 1969 in
respect of such complaint.

7. Rulings
7.1   When all the material facts are agreed or

the facts have been established to the
Ombudsman’s satisfaction on a balance of
probabilities, the Ombudsman may make a
Ruling.

7.2   Rulings shall be based on the law and
equity.

7.3   Where a material fact cannot be
established or cannot be resolved on a
clear balance of probabilities the
Ombudsman may not make a Ruling.  In
such cases the Ombudsman shall advise
the Complainant that the complaint is not
one on which he or she can assist and that
alternative recourse may be sought
through the courts.

7.4    Any Ruling made by the Ombudsman shall
be binding on the Insurer concerned.

8.  Policy Holder/Complainants
Rights 

The Policy Holder/Complainant’s rights to
institute proceedings in any competent court
of law against the Insurer shall not be affected
by any of the provisions of these terms of
reference provided that, if the Policy
Holder/Complainant institutes proceedings
while the complaint is under investigation by
the Ombudsman, the provisions of clause 4.2
shall apply.

9. Precedents
Rulings shall not establish any precedent in the
Ombudsman’s office.

10. Confidentiality
10.1    The Ombudsman shall as far as possible,

maintain secrecy unless the parties
concerned expressly exempt him or her
from that duty and the duty shall continue
after the termination of his or her services.
The duty of secrecy shall not prevent the
Ombudsman in his or her annual report
from setting out the facts of any case
though he or she shall refrain from
mentioning names in his or her report.

10.2   The Insurer and the Complainant shall not
be entitled to make use of any information
which comes to their knowledge as a
result of the intervention of the
Ombudsman during the course of any
investigation by him or her.

10.3  A complaint will be regarded as confidential
as between the Policy Holder, the Insurer
and the Ombudsman and it is for the
Ombudsman to decide what should be
disclosed to the Insurer and/or the Policy
Holder.

10.4   Documents brought into being as a result
of any approach to the Ombudsman shall
not be liable to disclosure or be the subject
of a discovery order or subpoena in the
event of any legal proceedings between the
Complainant and the Insurer.

10.5   The Ombudsman or any member of his
staff will not be liable to be subpoenaed
to give evidence on the subject of a
complaint in any proceedings.

11.  Complaints not settled in 
defined Period 

The Ombudsman shall report to the Board all
complaints, which have not been completed in
one or way or another within a time, laid down
by the Board.  This time period shall initially be
set at 6 (six) months calculated from the date
that a complaint became an accepted complaint.
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Gail Walters (Chairman)

Head of Group Corporate Affairs, The Hollard Insurance Company Limited

Wendy Knowler (Vice Chairman)

Consumer journalist

Leigh Bennie

Consumer journalist

Thami Bolani 

Chairman of the National Consumer Forum

Gari Dhombo 

Managing Director, Alexander Forbes Insurance Company

Jonathan Dixon 

Deputy Executive Officer, Insurance Division, Financial Services Board

Lillibeth Moolman 

Chairperson, South African National Consumer Union

Herman Schoeman 

Managing Director, Guardrisk Insurance Company Limited

Barry Scott

Chief Executive, The South African Insurance Association
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ABSA Insurance Company Limited
Ace Insurance Company Limited
Alexander Forbes Insurance Company
Allianz Insurance Company
Auto & General Insurance Company Limited
Bensure Management Services (Pty) Limited
Centriq Insurance Company Limited
Chartis South Africa Limited
Compass Insurance Company Limited
Constantia Insurance Company Limited
Customer Protection Insurance Company Limited
Dial Direct Insurance Limited
Emerald Insurance Company Limited
Etana Insurance Company Limited
Guardrisk Insurance Company Limited
The Hollard Insurance Company Limited
Indequity Specialised Insurance Limited
Infinity Risk Solutions
JDG Micro Insurance Limited
Legal Wise Insurance South Africa
Lion of Africa insurance Company Limited
Lloyd's
Lombard Insurance Group
McSure Limited
Momentum Short-Term Insurance
Monarch Insurance Company Limited
Mutual & Federal Insurance Company Limited
Natsure Limited
Nedgroup Insurance Company Limited
New National Assurance Company Limited
NMS Insurance Company Limited
Oakhurst Insurance Company Limited
Old Mutual Health Insurance Limited
Outsurance Insurance Company Limited
Regent Insurance Company Limited
Relyant Insurance Company Limited
Renasa Insurance Company Limited
Resolution Insurance Company
RMB Structured Insurance
SA Home Loans Insurance Company Limited
SAFIRE Insurance Company Limited
Santam Limited
SASRIA Limited
Saxum Insurance Company Limited
Shoprite Insurance Company
Standard Insurance Limited
Unitrans Insurance Limited
Unity Insurance Limited
Western National Insurance Company Limited
Zurich Insurance Company Limited

FINAL_Anita:Layout 1  5/12/11  1:49 PM  Page 50



51

Ombudsman Brian Martin
General Manager Edite Teixeira-McKinon
Senior Assistant Ombudsmen Darpana Harkison

Wynand van Vuuren
Assistant Ombudsmen Adriaan Lombard

Dharmita Jogee
Mandy Ferreira
Nosipho Mfeka
Peter Nkhuna
Thasnim Dawood
Valerie Mngadi

Operations Manager Miriam Matabane
Bookkeeper/Office Manager Azeht du Plessis
Call Centre Manager Anastatia Ngidi-Mkhwanazi
Call Centre Consultants Geneve Brophy

Jo-Anne Goqo
Louisah Letlhabe
Melissa van Zyl
Selinah Phakoe

Secretarial Aadielah Human
Anne-Marie Cijster
Bradford Adams
Brumilda Blignaut
Candice Holmes
Cecilie van Dyk
Karinien Kok
Leonie Budricks
Mary Tshabalala
Monica Bolgann
Sharon Anderson
Vantera Joseph

Accounts Assistant Michelle Grobler
Receptionist Gadija Fisher
Clerical Mavis Mabaso

Sibongile Gumede
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Our appreciation must be expressed to David Muirhead Design for allowing us to take the photographs at his location.
http://davidmuirheadid.co.za/
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JCC House, 2nd Floor, 27 Owl Street, 

Johannesburg, 2092

P O Box 32334, Braamfontein, 2017

Share Call Number: 0860 726 890

Telephone: 011 726 8900

Facsimile: 011 726 5501

Email: info@osti.co.za

Website: http://www.osti.co.za
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